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Court of Appeals of the District of Columbia. 


No. 4397. 


The Director General of Railroads, Appellant, 

vs. 

Charles J. Seymoure. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 63103. 

Charles J. Seymoure, Plaintiff, 

vs. 

The Director General of Railroads, Defendant 

United States of America, 

District of Columbia , ss: 

Bo it remembered, That in the Supreme Court of the District 
of Columbia, at the City of Washington, in said District, at the 
times hereinafter mentioned, the following papers were tiled and 
proceedings had in the above-entitled cause, to wit: 

1 Declaration. 

Filed November 25, 1919. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 63103. 

Charles J. Seymoure, Plaintiff, 

vs. 

The Director General of Railroads, Defendant. 

First Count. 


The plaintiff, Charles ,J. Seymoure, sues the defendant, The Di¬ 
rector General of Railroads, having an office and doing business 
in the District of Columbia, for that on, to-wit, the — day of April, 
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am 


DIR. GEX. OF RAILROADS VS. CHARLES J. SEYMOURE. 


A. D., 1918, the said defendant made a violent and vicious assault 
upon the plaintiff, striking the plaintiff a number of blows in and 
about his head, face and hodv, knocking the plaintiff down, and 
seriously, dangerously and permanently injuring the plaintiff* in 
and about his head, face and body, causing a severe shock to the 
plaintiff’s nervous system, and by reason whereof the plaintiff has 
suffered, and will in the future suffer, physical pain and mental 
anguish, and is permanently injured. 

To the damage of the said plaintiff in the sum of Fifty Thousand 
dollars ($50,000.00). 

W herefore, plaintiff brings this suit and claims the sum of Fifty 
Thousand dollars ($50,000.00) damages, besides costs. 

2 Second Count. 


The plaintiff, Charles J. Seymoure. sues the defendant, The Di¬ 
rector General of Railroads, having an office and doing business 
in the District of Columbia, for that on, to-wit, the — day of April, 
A. D., 1918, while the said plaintiff was in, about and upon a cer¬ 
tain railroad station, in the city of Danville, in the State of Vir¬ 
ginia, where the trains of the said defendant receive and discharge 
passengers, and as the said plaintiff' had a right to he, the agents, 
servants and employees of the said defendant, while acting within 
the scope of their authority, and while acting for and on behalf of 
the said defendant, in and about the performance of their duties, 
for and on behalf of the said defendant, and while acting for the 
said defendant, made a violent and vicious assault upon the said 
plaintiff, and wrongfully struck the plaintiff* a number of blows 
in and about his head, face and body, knocking the plaintiff down, 
dangerously, seriously and permanently injuring the plaintiff in 
and about his head, face and body, and thereby causing the plain¬ 
tiff to suffer great physical pain and mental anguish, and the plain¬ 
tiff has expended large sums of money, and incurred obligations, 
in an endeavor to be cured of his injuries aforesaid, and the plain¬ 
tiff is permanently injured, and will in the future continue to suf¬ 
fer great physical pain and mental anguish, by reason of the afore¬ 
said acts of the agents, servants and employees of the said defend¬ 
ant. 

Wherefore, plaintiff brings this suit and claims the sum of Fifty 
Thousand dollars ($50,000.00) damages, besides costs. 

3 Third Count. 


The plaintiff, Charles J. Seymoure, sues the defendant, The Di¬ 
rector General of Railroads, having an office and doing business in 
the District of Columbia, for that on, to-wit, the — day of April, 
A. D., 1918, the agents, servants and employees of the said defendant, 
acting within the scope of their duties and authority, acting for and 
on behalf of the defendant, and acting in the performance of their 
duties, as such agents, servants and employees of the said defendant, 
and while acting for and on behalf of the said defendant, wrong¬ 
fully made a violent and vicious assault upon the said plaintiff, and 
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struck the plaintiff a number of blows in and about his head, face 
and body, knocking the plaintiff' down, and seriously, permanently 
and dangerously injuring the plaintiff in and about his head, face 
and body, and by reason whereof the plaintiff has suffered great 
physical pain and mental anguish, and is permanently injured, and 
will in the future suffer great physical pain and mental anguish, and 
is permanently injured and disabled by reason thereof. 

Plaintiff further alleges, by way of special damages, that subse¬ 
quent to the acts and doings set forth in this declaration, the same 
were brought to the attention of the said defendant, and the said 
defendant did not repudiate the said wrongful acts of the said agents, 
servants, and employees, but ratified and confirmed the same. 

Wherefore, plaintiff brings this suit and claims the sum of Fifty 
Thousand dollars ($50,000.00) damages, besides costs. 

T. MORRIS WAMPLER, 

Attorney for Plaintiff. 

4 Fiat. 


Leave to prosecute this suit in forma pauperis is hereby granted. 

WILLIAM HITZ, 

Justice. 


Defendant’s Pleas. 


Filed December 17, 1019. 

* * * * * * * 

Now comes the defendant, Director General of Railroads, and for 
plea to the declaration filed in the above-entitled cause and to each 
count thereof, says: 

1. That he is not guilty as alleged. 

*2. And for further plea to said declaration and to each count 
thereof, this defendant says that the alleged cause of action set up 
in said declaration and each count thereof accrued to the plaintiff 
more than one year prior to the date of the filing of said declaration, 
and said alleged cause of action is therefore barred bv the statute of 
limitations. HAMILTON & HAMILTON, 

Attorneys fo-r Defendant. 


Demurrer. 


* 


* 


Filed September 14, 19*20. 


* 


* 


* 


sk 


5k 
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Now comes the plaintiff and demurs to the defendant's second plea 
filed herein, and for cause of demurrer says that the same is 
bad in substance. 

T. MORRIS WAMPLER, 

Attorney for Plaintiff. 


Note.— The said plea does not constitute a defense to the cause of 
action set forth in the declaration. 
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To Messrs. Hamilton & Hamilton, 

Attorneys for Defendant: 

«/ 

Please take notice that the above demurrer will he calendared for 
the first motion day at the October 1920 term of the court. 

T. MORRIS WAMPLER, 

Attorney for Plaintiff. 


Memorandum. 

October 8, 1920.—Demurrer to second plea overruled as to first 
count of declaration and sustained as to second and third counts. 

Amendment to Declaration. 

Filed March 28, 1922. 

* * * * * * * 

Leave of Court first had and obtained the plaintiff amends his 
Declaration herein by adding thereto the following: 

6 Fourth Count. 

The plaintiff, Charles J. Seymoure, further sues the defendant, 
Director General of Railroads, having an office and doing business in 
the District of Columbia, for that heretofore, to wit, on April 7, 1918, 
and for sometime prior thereto said defendant was a common car¬ 
rier of passengers engaged in business in the District of Columbia, 
the State of Virginia, and elsewhere, and in connection therewith 
maintained, operated and controlled certain railway trains, railway 
stations and terminals in the State of Virginia including among 
others the railway station at Danville, Virginia, and then and there 
maintained, hired and controlled, employees, including special offi¬ 
cers and railway detectives in connection with its said business, em¬ 
powered by defendant among other things to guard its property and 
enforce its rules and regulations, 

And. whereas, at the time and place aforesaid, the plaintiff, bv 

the invitation of said defendant, had been conveyed on one of its said 

•/ 

interstate trains from the District of Columbia to the said station at 
Danville, Virginia, and had just alighted from said train and was 
lawfully upon and about its said premises, as he had a right to be, 
And, thereupon, it became and was the duty of said defendant to 
use due and proper care not only to safely carry said plaintiff on its 
said trains and terminal stations but also to protect said plaintiff 
while on said premises as aforesaid, from all injury, violence, negli¬ 
gence and ill treatment at the instance of said defendant, its agents 
and employees, in the course of its business as aforesaid, 

7 Yet, said defendant disregarding its duty to said plaintiff 
in the premises, and in violation thereof, maintained and 

employed as aforesaid, incompetent and reckless employees, and 
said defendant, by its agents, servants and employees, acting within 
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the scope of their employment and authority, and while acting for 
and on behalf of said defendant, wantonly made a violent and 
vicious assault upon the person of said plaintiff and forcibly, care¬ 
lessly and wrongfully, in the presence of other persons, struck and 
assaulted the said plaintiff, striking him a number of places in and 
about his face, head and body, knocking him down, threatening him 
with a revolver and with vile language, and dangerously, seriously, 
and permanently injuring him internally and in and about his 
head, face, body, arms and hands, and thereby causing him to 
suffer, and he will permanently suffer, great physical pain, weak¬ 
ness, and disability, and mental anguish and humiliation, and said 
plaintiff has expended sums of money and incurred obligation in 
order to be cured of said injuries, and has lost time from his em¬ 
ployment, with consequent loss of earnings, and his nervous system 
has been severely injured. 

Plaintiff further says, hv way of special damages, that subsequent 
to the acts and doings set forth in said Declaration, the same were 
brought to the attention of said defendant, and said defendant did 
not repudiate said wrongful acts of said agents, servants and em¬ 
ployees, hut ratified and confirmed same. 

Wherefore, plaintiff brings this action and claims damages of 
said defendant in the sum of Fifty thousand dollars, ($50,- 
8 000.00) dollars, besides the costs of this suit. 

ALVIN L. NEWMYEH, 
MILTON W. KING, 

Attorneys for Plaintiff. 

Fiat. 

Let the within amendment be filed. 

A. A. IIOE11 LING, 

Justice. 


Amendment to Declaration. 

Filed March 29, 1922. • 

Leave of court first had and obtained, comes now the plaintiff, 
Charles J. Seymour, and amends his declaration and other plead¬ 
ings herein by substituting in the place of “Director General” where- 
ever said name appears, that of “James C. Davis statutory agent for 
the United States” in accordance with the law in such case made and 
provided. 

A. L. NEWMYER, 

M. W. KING, 

Attorneys for Plaintiff. 

Fiat. 


Let within amendment be filed. 


A. A. HOEHLING, 

Justice. 
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9 Pleas to Amended Declaration. 

Filed March 29, 1922. 

******* 

Now comes tlie defendant, and for plea to the fourth count of the 
amended declaration tiled herein, says: 

1. That he is not guilty as alleged. 

2 And for further plea to said fourth count of said amended 
declaration, this defendant says that the alleged cause of action set 
up in said fourth count of the amended declaration, accrued to the 
plaintiff more than one year prior to the date of the filing of the 
fourth count of said amended declaration, and more than one year 
prior to the filing of the original declaration in this cause, and said 
alleged cause of action is, therefore, barred by the Statute of Limita¬ 
tions 

HAMILTON & HAMILTON, 

Attorneys for Defendant. 

Memorandum. 

March 29. 1922.—Joinder in issue on first plea to the 4th count 
of amended declaration, filed. 

Demurrer. 

Filed March 29, 1922. 

******* 

The plaintiff in the above entitled cause says that the de- 

10 fondant’s plea to the 4th Count of the Amended Declaration 
filed herein is bad in substance. 

A. L. NEWMYER, 

M. W. KING, 

Attorneys for Plaintiff. 

Among the matters of law to be argued on this demurrer are the 
following: 

1. Said plea does not constitute a defense in law upon the cause 
of action set forth in said Amended Declaration. 

2. The statute of limitations upon the cause of action set forth 
in said Amended Declaration is three years. 

3. And for other reasons apparent upon the face of the record. 

A. L. NEWMYER, 

M. W. KING, 

Attorneys for Plaintiff. 
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Supreme Court of the District of Columbia. 

Wednesday, March 29th, 1922. 

Session resumed pursuant to adjournment, Hon. William Hitz, 
Justice presiding. 

j|c * j|e s|c j|e s(e sje 

Before Judge Hoehling. 

Come now the parties hereto by their respective attorneys of 
record and thereupon the demurrer to the second plea to the fourth 
count of the declaration being considered is hereby sustained. There¬ 
upon, comes a jury of good and lawful men of this District, to wit: 

Wm. II. Bowen, Fred M. Marks, James II. Gordon, Jos. S. 
11 Haight, Rob’t W. MeChesney, John J. Odenwald, Clias. M. 

Cohen, Howard C. Riley, Roger B. Smith, Jr., Wm. A. Heine, 
Jos. A. Norris and Enoch A. Norris, who are duly sworn to well and 
truly try the issues herein joined and this cause is heard in part, 
the jury is respited until tomorrow morning at 10 o’clock. 

Thursday, March 30th, 1922. 

Session resumed pursuant to adjournment, Hon. William Hitz, 
Justice presiding. 

Before Judge Hoehling. 


Come again the parties hereto, in manner aforesaid and the same 
jury that was respited yesterday and after this cause is given to the 
jury in charge, they upon their oath say they find in favor of the 
defendant. Thereupon the plaintiff by his attorney waives the time 
under the Rule of Court, within which to tile a motion for a new 
trial and judgment is ordered. 


Wherefore, it is considered that plaintiff take nothing by this 
action, that defendant go hence without day, be for nothing held 
and recover of plaintiff his costs of defense, to be taxed by the clerk 
and have execution thereof. 

From the foregoing judgment, the plaintiff by his attorney, in 
open court, notes an appeal to the Court of Appeals, whereupon, 
the maximum of an undertaking for costs is hereby fixed in the sum 
of One Hundred Dollars, with leave to deposit the sum of Fifty 
Dollars?, with the clerk, in lieu thereof. 


12 'Memoranda. 

June 22, 1923.—Mandate of Court of Appeals reversing cause with 
costs, filed. 

May 4, 192o.—Jury sworn and respited. 

May 6, 1925.—Verdict for plaintiff for $5,000.00. 
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Supreme Court of the District of Columbia. 

Friday, May 15", 1925. 

Session resumed pursuant to adjournment, present presiding Mr. 
Justice Stafford. 

******* 

Come now the parties hereto by their respective attorneys of 
considered after argument thereon, be and the same is hereby over¬ 
ruled. and judgment on verdict ordered. Therefore it is considered 
that plaintiff recover herein of said defendant the sum of Five 
Thousand ($5,000.00) Dollars, but with interest from this date, to¬ 
gether with his costs of suit to be taxed by the Clerk and have ex- 
ecution thereof. From the foregoing judgment the defendant notes 
an appeal in open Court to the Court of Appeals. Whereupon the 
maximum of an undertaking to act as a supersedeas is fixed at the 
sum of $6,500.00 Dollars, and the maximum of an undertaking for 
costs is herebv fixed in the sum of One Hundred Dollars, 
13 with leave to deposit the sum of Fifty Dollars with the Clerk 
in lieu thereof. 


Memorandum. 

May 21, 1925.—Undertaking for costs on appeal approved and 
filed. 

Assignment of Errors. 

Filed June 5, 1925. 

******* 

Now comes the defendant, Director General of Railroads, and 
makes this Ins Assignment of Errors: 

1. The court erred in refusing to grant the defendant’s motion at 
the close of all the evidence to direct the jury to return a verdict for 
the defendant for the reasons set forth in said motion. 

2. The court erred in refusing to rule that the plaintiff’s cause 
of action was barred by the Statute of Limitations. 

3. The court erred in sustaining the demurrer to the second plea 
to the second and third counts of the declaration and the demurrer 
to second plea to fourth count of amended declaration. 

4. The court erred in refusing to grant the defendant’s first prayer. 

5. The court erred in refusing to rule that the plaintiff was not 
a passenger at the time of the alleged assault upon him by Officer 
Regan. 

6. The court erred in refusing to grant the defendant’s eighth 
prayer. 

7. The court erred in instructing the jury that it was the 
duty of the defendant to use proper and reasonable care to 
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protect the plaintiff at the time and place of the alleged assault from 
all injury, violence and ill treatment at the instance of the defend¬ 
ant and liis agents or employes. 

8. The court erred in refusing to grant the defendant’s third 
prayer. 

9. The court erred in refusing to grant the defendant’s fourth 
prayer. 

10. The court erred in refusing to grant the defendant’s fifth 
prayer. 

11. The court erred in refusing to grant the defendant’s sixth 


prayer. 

12. The court erred in refusing to hold that Officer Regan at the 
time he arrested the plaintiff, and committed the alleged assault upon 
him, was acting as a City Policeman of Danville, Ya., or as a Police 
Agent under authority of the Virginia Statute, and not as an employe 
or agent of the defendant acting for and on behalf of the defendant 
and within the scope of his employment. 

13. The court erred in refusing to hold that in committing said 
alleged assault the said Officer Regan was not acting within the 
scope of his employment for the protection of the defendant’s prop- 
ertv, and that said assault was not authorized or directed bv the de- 
fondant, and not subsequently ratified or approved by him, or that 
tlie said defendant exercised any control over him in the perform¬ 
ance of his police duties. 

14. The court erred in telling the jury that “the Court of 
Id Appeals has already held upon a record which is the same as 
the present record so far as this point is concerned, that Regan 
was primarily a servant of the company and that his duties as a pub¬ 
lic officer were incidental." 

HAMILTON & HAMILTON, 

Attorneys for Defendant. 


Designation of Record. 


Filed June 5, 1925. 

******* 


The Clerk will please include in the Record on Appeal the follow- 
ing: 

1. Declaration (Filed Nov. 25, 1919). 

2. Pleas of defendant. Director General (Filed Dec. 17, 1919). 

3. Demurrer to second plea (Filed Sept. 14, 1920). 

4. Demurrer to second plea overruled as to First count and sus¬ 
tained as to Second and Third counts (Oct. 8, 1920). 

5. Amended declaration (Filed March 28, 1922). 

0. Substitution of James C. Davis, Statutory Agent for the United 
States, as defendant (March 29, 1922). 

7. Pleas to amended declaration (March 29, 1922). 

8. Note: Joinder in issue on first plea to amended declaration 
(March 29, 1922). 
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0. Demurrer to plea to fourth count of amended declaration 
(March *29, 19*22). 

10. Demurrer to second plea to fourth count of amended declara¬ 
tion sustained (March *29, 19*22). 

16 11. Verdict and judgment for defendant (March 30, 19*22). 

1*2. Appeal noted. 

13. Memo.: Mandate Court of Appeals reversing judgment (June 
22, 1923). 

14. Memo.: Jury sworn (May 4. 1925). 

15. Verdict for plaintiff for $5,000 (May 6, 1925). 

16. Memo.: Motion for new trial overruled (May 15, 1925). 

17. Judgment on verdict for plaintiff for $5,000 (May 15, 1925). 

18. Appeal noted (May 15. 1925). 

19. Supersedeas bond at $0,500 and cost bond at $100. 

20. Assignments of Error. 

*21. Bill of Exceptions filed. 

22. Bill of Exceptions signed. 

23. This Designation of Record. 

HAMILTON & HAMILTON, 

Attorneys for Defendant. 


Service of copy of above Designation accepted this 5 dav of June, 
19*25. 

NEWMYER & KING, 

Attorneys for Plaintiff. 
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Memorandum 


June 8, 1925.—Proposed bill of exceptions filed. 

Supreme Court of the District of Columbia. 

Tuesdav, July 7", 1925. 

By order of Honorable W endell P. Stafford, Associate Justice of 
said Supreme Court presiding, the Court is opened by proclamation 
of the Marshal pursuant to the Rule of Court. 

* * * * * * * 


The Court having thD day signed the Bill of Exceptions taken 
at the trial of this cause and heretofore submitted, now hereby orders 
the same made of record. 


18 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I. Morgan II. Beach, (Jerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 17, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
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part of this transcript, in cause No. 03103 at Law, wherein Charles 
.J. Sevmoure is Plaintiff and The Director General of Railroads is 
Defendant, as the same remains upon the files and of record in said 
Court. 


In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 23rd day of November, 1925. 

[Seal of Supreme Court of the District of Columbia.] 


EW. 


MORGAN H. BEACH, 

Clerk 

By Cl IAS. B. COFLIN, 

Asst. Clerk. 
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Filed Jun. 8, 1925. Morgan II. Beach, Clerk. 
In the Supreme Court of the District of Columbia. 

At Law. 


No. 63103. 

Charles J. Seymoure, Plaintiff, 


vs. 

Director General of Railroads. 


Mr. Alvin L. Newmyer, 

Attorney for Plaintiff: 

Please take notice that we have this day filed the Bill of Exceptions 
in the above cause, copy of which is now handed to you; and you are 
further notified that said Bill of Exceptions will be presented to 
the court for settlement and approval on July 9, 1925, at 10 o'clock, 
A. M., or as soon thereafter as counsel can be heard. 

HAMILTON & HAMILTON, 

Attorneys for Defendant. 


Service of copy of Bill of Exceptions referred to in above notice 
acknowledged this 8th day of June, 1925. 

NEWMYER & KING, 

Attorney- for Plaintiff. 
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20 In Ihe Supreme Court of the District of Columbia. 

At Law. 

No. 63103. 

Charles J. Seymolre, Plaintiff, 

vs. 

Director General or Railroads. 


Defendant's Bill Except ions. 

At the trial of the above entitled cause the plaintiff, to maintain 
the issues on his part joined, called as a witness J. Chester Pyles, 
who testified as follows: 

I have been a practicing physician for 21 years, and am still 
in actual practice. I remember attending the plaintiff on several 
occasions. I cannot say whether it was in 1018 or 1010. At that 
time his testicles were swollen and his face was pretty well bruised 
and swollen, and so far as my recollection goes there were one or 
two cuts on his head, but he seemed in a very weak condition, and 
he was in bed at the time I saw him. I can only estimate that 
I saw him four or live times. 


Cross-examination: 

I did not keep a record of this case, and was not called to testify 
at the previous trial. I knew nothing about it until 1 got a sub- 
puma Saturday or Monday. I had a record of the calls 1 made 
but that was seven years ago and I have destroyed them. 1 cannot 
swear that 1 visited the plaintiff in 1918. 1 remember about seven 

years ago—it may have l>een six and a half—making calls on him 
for a condition of this kind. At that time he was in Northwest 
Washington. I cannot remember the address now, hut it was some¬ 
where. as near as 1 can remember, about Third and D Streets. I 
remember it was a hotel, a little rooming place or a hotel. 1 can 
not give you the address at all. I did not treat him for any 
21 other trouble at that time, but I have treated him on other 
occasions, both before and after that. 1 don't remember 
what I treated him for before that occasion, but I have treated him 
for colds and coughs. I treated him for nervousness, but I cannot 
tell you whether all of this was afterwards. I know 1 knew him 
before, and treated him before, but just exactly what for I don’t 
know. I may have treated him for constipation; I may have treated 
him for piles, I don't remember, but 1 have treated him on dif¬ 
ferent occasions. I should say for about 9 or 10 years. I do not 
know. 1 cannot say that he was a chronic nervous patient, but I 
have treated him for headaches due, I think, to grippv colds. 1 did 
not tieat him for any congenital trouble. I knew nothing of it. 
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I never treated him for fallen stomach. Most of my treatment, 
outside of two occasions, were all office work, but I do remember 
treating him once down Southwest, while he was sick in bed, for 
about 10 days. My recollection is even hazy as to what I treated 
him for then. As near as my recollection goes, his face was bruised 
and swollen, probably a week or 10 days, but my recollection of 
this is not exact. 1 remember him having a swollen face and 
bruised and swollen testicles, but just exactly how much of it was 
there later I would not like to say. No one has refreshed my rec¬ 
ollection. The only way I remember is just because I went to the 
house on that occasion but I do remember the swollen testicles 
more than I do tlie face but what makes me remember that more 
than anything else was that he had his face all bandaged up when 
I went there. lie had been treated previously to my seeing him. 
and his face and neck were bandaged before I went in. lie had 
a bandage around his neck, and it seeing to me there was a slight 
cut on the back of his neck—on which side I do not remember. I 
looked at it but I did not give it any special treatment. lie told 
me it was being treated by someone else. Outside of keeping it 

clean, that was all that was necessary in the wav of treat- 
22 ment. That practically cleared up while I was treating him. 

I should sav mv four or five visits were made within a week, 
«/ 

and during that time, so far as my recollection goes, the testicles were 
much better, but whether they were thoroughly down or not 1 
could not say. 11 is other troubles were pretty well healed, I should 
say. 


Thereupon the plaintiff, to further maintain the issues on his 
part joined, called as a witness Thomas B. Crisp, who testified as 
follows: 

1 am a practicing physician and graduated in September 1019. 
Prior to and after that date I was interne at the George Washington 
Hospital for 13 months, and following that 7 years in the Public 
Health Service. Since then I have been in private practice. I 
recall in 1918, while at the George Washington Hospital, of being 
called downstairs to treat Sevmoure. The date of it I don't remem¬ 
ber. I don't remember the hour, but I think I had gone to bed. 
It must have been 10 or 11 o’clock at night. I am not sure about 
that. It could have been in the davtime. He came in highly ex- 
cited, and I believe he had a lady with him. There was not anv 
blood on his shirt, and he looked as though he had been washed 
up before coming to me. He had a contusion of his nose, and bis 
face was scratched. The back of his neck, the sides of his neck 
were bruised, and one eye was black, and lie was in a stooped position, 
complaining more of pain in one wrist and an abdominal pain. I 
had him stripped, and after going over his minor injuries. I found 
both testicles slightly swollen and slightly enlarged. There were 
some blue marks on the lower abdomen, and I noted at that time 
that he had what we call a gastroptosis, a general dropping of the 
stomach; what you would call a dropping of the bowels. Of course, 
this condition had existed prior to any injury lie had received. 
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I hat was more or less a congenital deformity, but may have 
-•'» occurred shortly after birth or during early childhood, but 
the pain was around this region of this droppage of the bowel, 
and there was marked swelling of the testicles. I dressed him up 
and advised him to stay, but he went home. He was highly excitable, 
and came back next day—in fact he came back every day for the 
space of a week or more. The next day his testicles were badly 
swollen, more than the first day, and the mark of contusion was 
greatly aggravated, and showed lip more on the lower abdomen. 
The testicles became more swollen on the third day. and I ordered 
a suspensory for them. I think this reached the maximum about 
the third day as far as the swelling was concerned, and then the 
condition gradually subsided, and 1 saw him at intervals along about 
two or three months, when I didn’t see him again; J told him he 
might sutler from constipation later. It seems to me (> or 0 months 
later I was called one night to treat him, at which time he had ex¬ 
ternal hemorrhoids, hut those were not present at the time of the 
original injury, but came later on. The cause of these I attributed 
to abdominal contusions be bail received setting up bands and ad¬ 
hesions around the intestine and causing constipation. Of course 
that is hypothetical. I treated him for probably (> or 8 months, 
when I lost sight of him. Hemorrhoids are due usually to con¬ 
stipation. The patient was not suffering from hemorrhoids at the 
time 1 first attended him. The condition of the bowel when I ex¬ 
amined him showed a drop of about (> or 8 inches. This condition 
with him is. to my mind, congenital, that is, it has existed lo or 20 
years, maybe from birth, and it is due to a relaxation of the ab¬ 
dominal wall, the muscles giving way. the support of the intestines 
giving way. resulting in a droppage of the whole bowel down to its 
lowest point. This puts his vital organs lower, and it gives rise to 
a greater possibility of complications in cases of a kick in that region, 
such as adhesions if the blow be severe enough to form a 
24 traumatic blood clot. The adhesions of course would be 
fibrous bands, which would loop around the intestines. There 
would probably be a slight blood clot as a result of this, and following 
this he would have adhesions. Any traumatic injury would cause 
adhesions. A traumatic injury is a blow, and adhesions are fibrous 
bands of tissue from the supports of the intestines. They would 
swing around the intestines and loop them up so as to form constipa¬ 
tion. I cannot say that was the result in this case. I have got to 
make it general. If the adhesions form a loop, it would cause con¬ 
stipation. There are two ways of diagnosing adhesions; one is by 
jm operation, and one is from a history of the pain and constipation. 
Mv diagnosis was made from the fact that the man developed hemor¬ 
rhoids—abdominal contusion and pain. By abdominal contusions I 
mean bruises that weie probably internal in character. These bruises 
were such as could result from a blow, and the condition of the 
testicles would result either from a blow or from a swollen condition 
above, that is, a swollen condition of the blood supply above and 
damming the blood back, causing an endemous condition of the 
testicles. I mean a blow to the abdomen and a bruise may have 
caused the swelling of the testicles. The increase of swelling on 
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the second day was a normal tiling in any injury. As the swollen 
part increases, it necessarily shuts oft' more of the blood supply, and 
you would necessarily have a damming back, and it was normal that 
this condition should be more marked on the second and third day. 
Assuming that this patient did not suffer from constipation prior to 
the injuries, and from my examination made at that time and sub¬ 
sequently, and the discovery of this condition of hemorrhoids that 
came on later, I would say that the constipation was in all prob¬ 
ability the result of the injuries received, but that question can be 
debated. My opinion is that taking his history of being free from 


constipation prior, and living the 


same life afterwards that 


25 he did before, that the adhesions had formed and caused 


hemorrhoids and constipation. You cannot cure adhesions 
with an operation. You can cut in and break up adhesions, but 
you get more adhesions as a result of the operation. Where you 
break one, you get two that will form, so that condition is practically 
incurable. Men have tried to cure it by cutting in and breaking up 
adhesions, and cutting the rough edges with vaseline and turning 
them in, but in most cases they have just as many adhesions as be¬ 
fore, and usually more. It is practically incurable. A breaking 
of the skin would be an abrasion. 


Cross-examination: 

I could not say when it was that Sevmoure tirst came to me for 
treatment at the George Washington Hospital. 1 took notes at the 
time but did not put any date on them. Being at night I do not 
think there was a record made on account of the nurses at the dis¬ 
pensary not being there. I was an interne until September, 1919, 
when J graduated. I continued in the hospital as interne until 
February, 1920. I was there 15 months altogether. I treated him at 
the hospital and afterwards when l went into practice, (> or 9 
months after the injury 1 lost sight of him. and have never seen 
him since to examine him. 1 have seen him on the street but not as 
a patient. It seems to me that 1 saw him about <> months after the 
injury, when I was called to treat him. At that time he was living 
on Pennsylvania Avenue. I don’t remember whether it was 12th or 
loth Street and Pennsylvania Avenue, X. W. 1 was called one night 
late to see him, at which time he was suffering a good deal from 
abdominal pain. That is the time I discovered he had hemorrhoids. 
That was his trouble when 1 visited him that time. When 1 tirst saw 
him at the hospital he seemed to be highly excited. lie was nervous, 
he seemed to have fear of death, and was shaking all over and 
2(1 seemed pretty well battered up. I could not say that this nerv¬ 
ousness was chronic at that time. lie was acutely nervous 
when he came to me. Nervousness in this case was brought on by 
constipation. Falling of the bowel is not a usual trouble, about one 
man in live hundred has it, but in such cases constipation and 
hemorrhoids are the two troubles that you usually have to light. 
These two troubles are more usually found with women than with 
men. People suffer from both troubles without having a droppage 
of the bowels, but the two are not necessarily connected. Adhesions 
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usually cause constipation, and neither is necessarily the result of 
injury or a blow. The injury to his nose and neck was simply a 
scratch, and 1 touched it up with a little iodine and cleaned it oft*. 
It was more or less of an abrasion, and I took the ordinary caution 
against infection. 1 testified that he had swollen testicles, and that 
it niav have been due to a blow direct to them or a blow above on 


the blood supply in the inguinal region, to the side of the stomach. 
He had contusions both to the side and below, but T don’t know 
whether the blood supply to the testicles had entered into it or 
whether it was a blow direct to them. There were bruises on the 


whole lower abdomen, and this mav have been due to the blow or to 
an obstruction in the Mow of the blood. In either event it would 


be due to a direct blow to one or the other of two places. At the 
time of mv examination of him. 1 remarked as to the severity of 
the fallen condition of the stomach, and advised him as to use of 


belts, Ac. After the third day this swollen and discolored con¬ 
dition gradually subsided, and he was finally discharged from tin* 
hospital as well, so far as the marks were concerned. Of course I 
did not know whether any complications would develop. lie was 
well enough to he discharged, and after two or three weeks rest lie 
would have been from outward appearance as well as he was before 
admission. After he was discharged he used to drop in at intervals 
of a week or two, complaining and after I left the hospital I 
27 had a call to his house about six months after I went into 


private practice. I testified that the question of his having 
adhesions was hypothetical. What 1 meant is that it is something 
1 cannot prove nor can I disprove it. As a matter of fact I don’t 
know whether he has or has not ever had adhesions. I could not 


state the condition in his abdomen without actually seeing it. I 
know that patients are operated on every day to break up or to cure 
adhesions, but it does not always do so. Patients are operated on 
to break up adhesions when they become so severe as to necessitate an 
operation to save life, and then in the hope that the adhesions may 
form in a different place not so severe. My opinion is that an opera¬ 
tion for adhesions has the possible effect of producing more adhesions 
instead of curing them. Adhesions do not result from a congenital 
deformity, such as I described in the plaintiff. 


Thereupon the plaintiff, to further maintain the issues on his part 
joined, called as a witness Thomas E. Dudley, who testified as fol¬ 
lows: 

T live at 465 Florida Avenue, N. W., and in 1018 was employed 
as train porter on the Southern Railway. Had been such for 2d 
years. I stopped work on the railroad in 1923. When at work 1 was 
assigned to train 29, and knew the plaintiff, as he had been 
frequently on my train as news agent. 1 remember an occurrence in 
1918, when he received some injuries. He had been riding on mv 
train to the best of my recollection 6 or 8 months, or probably a year 
prior to that time. I am not positive. His destination was (ircens- 
l>oro, but he got off the train at Danville, Ya. The time that I am 
speaking of i do not remember what time our train reached Dan- 
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villo. T remember it. was late. T think we were there about 12 
minutes. I saw Seymoure before be got oft* the train, and did not 
notice anything unusual about his appearance. His face 
23 was not bruised, and he did not walk with a sort of limp. I 
did not notice anything like that. I saw him at Danville, be¬ 
fore the train left, but did not see anyone assault him. A few 
minutes before the train pulled out at Danville he came up to me 
with his eyes blackened and his nose bleeding, and was kind of limp¬ 
ing. I had just a few words with him. I have no recollection of 
seeing him after that or on the next trip. I have been having 
trouble with my eyes, and they were weak in 1918, but not as bad 
as they have been. J did not wear glasses then. 1 remember seeing 
a lady and a gentleman on that train, but 1 don't remember any¬ 
thing about them except seeing them. I don’t know who they were, 
nor do 1 remember ever seeing plaintiff after that. 


Cross-examination: 


1 testified at the last trial. 


“Q. Now, isn’t it a fact that vou testified in the former trial 
that vou did not see him at all, and did not know anything about 
this occurrence? A. 1 said 1 did not know anything about the 
light; yes, sir. 

(). Did you testify you never saw him until two or three or four 
trips later, when you saw him on the train? A. 1 don’t remem¬ 
ber that, sir. 

Q. Let me read you something. Here was the question that was 
asked vou, and 1 will ask you if vou did not answer as I will in- 
dicate: ‘Q. Do you recall the occasion when train Xo. 29 reached 
Danville at midnight, in 1918, when something happened to Sey¬ 
moure? A. Yes, sir. I didn’t see anything on that trip. I saw 
Mr. Seymoure the trip after that, and he told me about something 
happened to him.’ Did you so testify at the last trial? A. I don’t 
remember it. 


Q. I will read some more: ‘Q. Where did you next see 
29 Mr. Seymoure after that night? A. The next trip out of 
Washington. Q. Dow many days after that? A. Four 
days, I guess you would call it. I went to Charlotte that morning, 
left that night on No. 80, got into Washington the next morning. 
Then we had a day and night layoff.’ Did vou so testify? A. Yes, 
sir; that, is right. I remember that. 

Q. Did you say anything at the last trial to the effect that you 
saw Seymoure on the night of this assault and that he had a black 
eye and a bloody nose? A. Yes, sir. 

Q. You did so testify? A. Yes, sir.” 


Witness: Seymoure had been running on trains 29 and 30 with 
me for 0 or 8 months before this occurrence. Well, T know he was 
running with Capt. Hayes and myself for quite a little while, hut 
I cannot be positive now as to just the exact date when Mr. Sey- 
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moure was employed. I don't remember whether lie was on our 

train 6 months before the accident or after the accident. It could 

have been after the accident. I don't know. I did say on direct 

*/ 

examination that I did not recollect ever seeing Seymoure after the 
night of the accident. It has been so long I just really don't know 
how long it was or when I saw him after the accident. I said I 
saw a lady and gentleman on that train, but I didn’t know them. 
There were a number of ladies and gentlemen in the car. 

Q, Isn't it a fact that during this (> or 8 months that Seymoure 
was on this train with you, that he was constantly getting in trouble 
with passengers and the crew of tho train? 

Mr. Newrnyer: 1 object, if your Honor please. 

The Court: I don't know that you have a right to ask him that. 
Mr. Hamilton: I think it may have some bearing on some testi¬ 
mony that will come out afterwards. 

The Court: I hardly think it would be justified now. 

Mr. Hamilton: I would like to ask your Honor to give 
me an exception. 

30 The Court: Exception may be noted. 

Witness: All the news agents that travel on that train used 
to get off at Greensboro, N. C., and take No. 30 back, but Sey¬ 
moure got off at Danville. I don’t know why he got off at Danville. 
Seymoure did not get into any trouble with any passenger or em¬ 
ployees on that train on that trip to my knowing. 1 don’t know 
anything about the assault. I did not see anything of it. 1 don’t 
recall testifying at the last trial that I never heard anything of it 
until 3 or 4 days later, when Seymoure told me about it. If I did 
I don’t recall it. I would not say that niv recollection was better 

c 

in 1022 at the former trial than it is now. 


Thereupon the plaintiff, to further maintain the issues on his 
part joined, read into the evidence the deposition of David Majors, 
a witness who testified at the former trial but is now deceased, said 
deposition being as follows: 


I am a train porter in the employ of the Southern Kailway, and 
was so employed in 1018. 1 live in Alexandria. I know the plain¬ 

tiff, and he was employed by the Cnion News Company on the 
Southern Railway trains in 1018. I saw him frequently then. \ 
was on trains 20 and 80. 1 recall Seymoure getting on train 30 at 

Danville on its return trip to Washington sometime in 1018. I 
don’t recall the date. At the time I speak of it was about T> o’clock 
in the morning. I don’t remember the train was late. Leaving 
Danville he came in the baggage car, and bis face was scratched 
up. He had one eye swollen; la* was laying across a trunk when 
1 saw him in the baggage car. Ib* said bis stomach hurt him, and 
asked if I could give him a place to lie down, and I got two mail 
sacks for him and he laid on them. I have seen him once or twice 
in the baggage room at Washington, but did not pay much at¬ 
tention to him. I saw him when he got off that train at Washing- 
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ton, but did not pay much attention to him. lie said 
31 his stomach hurt him, but 1 had my work to do and just 
occasionally I went into the baggage car. I did not notice 
any other trouble about him. The run from Danville to Wash¬ 
ington is about 7 hours. We got here about 12.25. I don’t recall 
the month or the year. 


Cross-examination: 

I did not see Seymoure get on the train at Danville. I saw him 
in the baggage car, and believe that he got on at Danville. Every 
trip he made he got off and on at Danville, and I would have no 
particular occasion to remember that he got on there at one time 
from any other time. 1 know that one time when he got on, after 
he got on I found him laying on a trunk in the baggage car and 
he said lie was sick and his face was scratched and his stomach 
hurt. I could not tell you what month that was. 


Thereupon the plaintiff, to further maintain the issues on his 
part joined, called as a witness Jennie S. Hughes, who testified as 
follows: 


I live at 111 2d Street, X. W., with my daughter. In 1918 I was 
living at the Arizona Hotel, 310 (' Street, X. W. I recall an occasion 
in 1918 seeing plaintiff at the hotel. I knew him slightly before 
that. I remember an occasion when I went to the hospital with 
him. I cannot just remember the name of the hospital, or where 
we went, as 1 was a stranger here then and did not know all the 
hospitals. Hut I went with him, 1 remember that distinctly. He 


came in from his run, and his face was all cut, his eye black and 
blue, and he was complaining of his head and his stomach, and he 
was all bent over and could luirdlv walk. That is how 1 came to 
go to the hospital. He asked me if I would go with him and I did. 
1 left the hospital with him hut don't remember how we got from 
the hotel to the hospital. I think we took a car but don’t remem¬ 
ber. That is the only occasion I ever went to the hospital 
32 with him hut 1 was acquainted with him before then, as 
we stopped at the same place. When I last saw him before 
this occasion there were no scratches on his face or discolorations. 
I had not heard him complain about his stomach. 


(Toss-examination: 

1 met plaintiff in 1917 hut the occasion that 1 went to the hospital 
with him was in 1918. 1 was only slightly acquainted with him; 1 

did not know him well. I don’t remember what month it was that 
we went to the hospital. 1 don’t recall the date. 1 think it was in 
the spiing. Don't remember the name of the hospital we went to 
because 1 was a stranger here then. 1 don't remember where we 
went to get to the hospital. 1 know 1 went with him to the hospital, 
and that is all I know, hut 1 think we went on the street car. and 
returned the same way. 1 can’t remember what time of day it was 
that we went, I know he came in from his run, 1 don't remember 
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just what time it was. I did not keep track of him but I know he 
came in from his run because he told me he had. 1 don't know 
how long his run would keep him out of Washington. Don’t know 
how many days he spent at the hotel. Don’t know what time dur¬ 
ing the day it was that I went to the hospital with him. I know 
it was in the afternoon. 

Thereupon plaintiff, to further maintain the issues on his part 
joined, called as a witness Fleet A. Regan, who testified as follows: 

1 live at 169 Stokes Street, Danville, Ya. In 1918 I was em¬ 
ployed by the Southern Railway as a special officer. My duties were 
to do ofiicer’s work for the railroad company, police work, police 
duty. My police duties cover the Danville Division. It is the space 
from Monroe, Ya., to Saulsbury, X. C. 1 was paid by the Southern 
Railway, and had a badge, and my police duties would include pa¬ 
trolling railroad property, but I was sworn in really as a city officer. 

I was a city officer, and also a railroad officer, giving me au- 
38 thority for officer’s rights on the property in the city. My 

territorv also covered the station where the trains come in. 
«/ 

It was my duty to keep order among passengers and employes and 
other people of the station. 


Cross-examination: 

“Q. Mr. Regan, what do you mean by saying you were also a city 
officer? A. Well, vou see, when vou are sworn in by the railroad 
company they swear you in for officer’s work for the railroad com¬ 
pany. You are supposed to do officer’s work, and in the city we 
go before the Mavor, locally, for citv authority, to cover anv place 
in the city. We were supposed to do police work on the railroad. 

Q. You don’t get mv question. You mean you were a police 
officer of the citv of Danville? A. Yes, sir. I had that authority. 

Witness: I was sworn in as a city policeman by the Mayor of the 
city. I obtained that position before 1 obtained the position as a 
special policeman to guard railroad property. I was a city officer 
about 60 days before I was appointed special policeman. As a spe¬ 
cial policeman I was sworn in by the judge of the Corporation Court. 
I continued to hold the position as city policeman as well as special 
officer and made arrests in the city as well as on railroad property, 
and I took my prisoners to the city jail, whether they were arrested 
at the station or in the town. I co-operated with the other city 
police in making arrests, and they co-operated with me. My duties 
were police duties, that is, dealing with anything constituting a 
violation of the law of the State of Ya. I have no other position 
with the railroad company except officer’s position. I did no other 
work for the railroad company hut police duty. At the 
94 present time I am employed by the Crook & Bassett Furni¬ 
ture Company, at Martinsburg, Ya., about 82 miles from 
Danville, and have been so employed since last February. 
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Redirect examination: 

Danville has a regular police department and police officers. I 
was not one of the regular officers, and received no salary from 
Danville. I did not have a uniform, such as the policemen of Dan¬ 
ville wore, but was a plain clothes man. I did not have any regular 
hours of service. That was the only employment I had, and devoted 
all of my time to police work. I wore a badge on my vest. 

Thereupon the plaintiff, to further maintain the issues on his 
part joined, testified in his own behalf as follows: 

1 live at 1410 Penn. Avc., and am now engaged as an insurance 
agent, in 1918 I was employed by the Union News Company. 1 
am 4 foot 9 inches tall in my bare feet, and weigh 80 pounds 
stripped. In 1918 I weighed around 83 or 84 pounds. I am 4G 
years old, and have been employed under the Union News Company 
from 15 to 18 years as train agent, selling cigars, cigarettes, news¬ 
papers, magazines, fruit*, and things like that, and sold these articles 
all the time, passing through the trains while they were moving. 
I was paid a commission on sale. I wore a blue suit with a cap 
and a badge, with buttons on my coat and vest. I would receive 
my stock of goods from Mr. Lewis, the general agent of the Union 
News Company in Washington, he was office agent who had charge 
of the hoys. At the time 1 received certain injuries in 1918 I was 
assigned to trains No-. 29 and 30 on the Southern Railway, known 
as the Birmingham Special. I believe I was injured about April 
7th, but am not positive about the date. I left Washington at 3.45 
P. M. on train 29, and reached Danville about 1 o’clock in the 
morning. The train was late. I got off at Danville, as I always 
got off' there. When I put my stocks on the train at Washington, 
it would he placed in a corner of the baggage care, and if that was 
full, and the baggage master needed the space, 1 put my 
35 stuff in the vestibule. Then I would take mv periodicals 
from the hampers and use the first seat in the ladies’ coach, 
provided the train was not overcrowded and the conductor would 
allow me to have it. On the day in question I used a seat from 
the time I left Washington, and there was a lady and gentleman 
on the train that I had gotten acquainted with the week before I 
went out on this trip. 1 got acquainted with them on the train 
coming from Manassas, Ya. to Washington. 1 had seen this couple 
on tin* train and they spoke to me. I saw them in Washington 
every other day and took them sightseeing. They were on this 
train 29 the day I received the injuries at Danville. 1 got them 
through the gate ahead of me at the Union Station, and on the 
train 1 loaned them magazines. After the train left Chatham. 
Ya., which is 2t> miles from Danville, I took up all my periodicals 
from the ladies’ coach, packed them in the hampers, collected all 
the coca cola bottles, and took my stuff to the baggage car door. 
I was standing there waiting for the colored man to take my coca 
cola case and ice cooler and fruit hampers and candy baskets, and 
put it on the truck. I pay him for taking it to the baggage room. 
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My train was late, but I don't know whether No. ?>0 was late or 
not. After m.v stutT was placed on the truck. I was walking on the 
platform with another news hoy from the James River Division, 
and as 1 got half way of the first ladies' coach, 1 heard a voice calling 
me and 1 turned around and left the other boy and walked hack, 
and this lady and gentleman thanked me for the magazines I had 
loaned them. These people were in the first ladies’ coach adjoining 
the Jim Crow car. I was standing on the station platform and 
the man stuck his head out of the car window. His wife was right 
beside him on the seat. They returned me the magazines and i 
shook hands with them and he gave me his address and thanked 
me for what I had done for him. and his wife. Then I bid them 
good-bye. 1 then proceeded down the platform, when the 
agent Mr. Regan came up to me. He put his hand here 
(indicating) this way and surprised me. I did not know 
who had hold of me and he spoke to me in vulgar language and 
asked me what did I mean by flirting with passengers on the train. 
J. just in a polite way. told him that he was mistaken, that I was 
acquainted with those people, and he said “what do you mean to 
call me. a liar” and before I knew it he took his list and hit me 
there (indicating the side of his head) and knocked me senseless 
Then he grabbed hold of me again and hit me in the nose. Then 
he said “I will take you and lock you up” and while lie was taking 
me down 1 was dizzy and down I went, and then he beat me again. 
Then he got me up and said he was going to take me and place me 
under arrest, and naturally down 1 went again, and he was drag¬ 
ging mo on the platform. My train had pulled out and there was 
a troop train on the other side. Then Regan tackled me again, and 
after the last tackle he disappeared. 1 was then on my way to the 
baggage room, and when 1 got there the baggage fellow advised 
me to go to the doctor. He said 1 will recommend you to Dr. Robin- 
son. 1 asked him if he would please call the doctor up and he called 
him up and I went over to see him. 1 was cut here in the back of 
tin hand, and here (indicating the back of the neck) and this (in¬ 
dicating) was cut by a splinter where he dragged me, and mv linger 
was scratched up. Then he kicked me in the stomach and my in- 
testicn/s .and I certainly was in pain. He dragged me towards the 
baggage room on the platform, but I did not resist him at all. 1 
did not strike him. he is too big a man. lie is the same man who 
just left the witness stand, but it looks to me as if he had lost weight 
and is not so heavy as he was. That is the first time 1 ever saw him 
or had any conversation with him. I went to see Dr. Robinson at 
Danville by myself. I presume it was around towards 2 o'clock in 
the morning. He did not prescribe for me. He just brought 
in a little glass of some kind of stulf that looked purple and 
told me there could be nothing else done for me but advised 
me to stay at the hospital, but 1 did not do so. 1 did not go to the 
hospital. I left the doctor’s office and came back to the station. 
"When I got there 1 was in awful condition. All the doctor did was 
1 <> place a little cotton there, and he just put something on this 
place (indicating), and he gave me a little drink. When 1 went 
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back to the station I was sitting right outside in front of the baggage 
room on my fruit hamper, with my legs crossed. 1 was suffering 
with my stomach, mtestica/s and mv forehead. Mv nose had been 
bleeding. While I was sitting there outside of the baggage room 
Regan went to the telephone in the baggage room and talked to the 
doctor. 1 could hear the conversation plainly, and heard what he 
said. I don’t know what time train 30 came along from the South, 
but when it came I put my stuff in the baggage car and I laid down 
on a trunk, and was lying there after the train started, and Dave 
Majors, a porter, came in and brought me a couple of mail sacks to 
lie down on. 1 \vas — misery clear to W ashington. The run from 
Danville to Washington is something like <S hours. 1 did not leave 
the baggage car at all that night from Danville to Washington, 
and during that time I was suffering like anything. The second 
time Regan attacked me, he got me this way (indicating) and said 
if I did not shut up he was going to kill me with that gun. That 
is the second time he attacked me. lie had the gun light in his 
hand and his knee was pressing up in my stomach, lie was just 
intoxicated, that is all. lie smelled just like a man that was drink¬ 
ing liquor. The second time he grabbed me he did not make any 
statement as he took hold of me. He just took me by a surprise 
again. He said “You will try to get the names of witnesses, will 

von" and then he tackled me a second time. Mv coat was 

* 

3<S torn and there was blond on mv shirt and on mv vest. W hen 

•/ *. 

I got back to Washington 1 went to my room at the Arizona 
Hotel, cleaned up and in the afternoon, along about <>.30 or 7 or 
<S o’clock, 1 asked Mrs. Hughes would she lx* so kind as to go with 
me to the doctor at the George Washington Hospital. 1 saw the 
doctor but had to go back again, and it was later that night when 
1 saw him. At that time 1 had these scratches on mv face and 
hands and mv finger was cut and mv //itestica/s were swollen. L 
had pains in my forehead and my eye was black and blue. I did 
not have these injuries before this occurrence. I did not have any 
swelling of the abdomen or testii*e/s. I had never suffered from con¬ 
stipation before. Since this occurrence I have suffered from dizzi¬ 
ness and headaches all the time on this side (indicating), and when 
1 do a lot of walking, even down to now. mv in testicles are swollen 
now and I am constipated, and have to take medicine for it. Other¬ 
wise I am alwavs dizzv and sick at mv stomach, i had not been 

l » K 

required to take medicine before this happened, and never had nose 
bleeds. Some months after this accident 1 went to see Dr. Oris]) be¬ 
cause I was complaining all the time of my stomach and rectum. 
1 had never been kicked or struck in the testicles before this or in 
my abdomen. I kept on working and would make about one trip 
or two trips a week and would have to lay off. 1 did not lose much 
time before this occurrence. 1 kept making my steady run. 1 ceased 
working for the I’nion News Company 1 or 7> months afterwards. 
1 had Dr. Ryles attend me but Dr. Crisp attended me more. I don’t 
know tbe names of the couple 1 met on the train. 1 had their name 
and address but mislaid it. I gave it to a former attorney of mine 
and have not been able to find it. 
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( Toss-examination : 


1 had l>een working for the Union News Company on this run 
with trains 29 and 30 for 4 or 5 months prior to the aeci- 
39 dent. It might have been longer or less time. That was my 
steady run. The accident was in April 19IS. 1 don’t sec 
how I could have been working for the Union News Company out 
of Philadelphia on tlie Reading Railroad in April 1918. I did work 
on that run in the fall of 1917, around September or October. Some¬ 
thing like that. I did not continue to work on that route until 
April 8, 1918. I don’t see how 1 did. I had my hand injured bv 
a baggage door slamming on it while on that run. I settled that 
claim hut don’t see how 1 could have said in the release that I signed 
that the accident happened on the Reading Railroad on April 8, 
1918. 1 don’t see how it was in that month. 


“Q. Isn’t it a fact that you didn’t go to work for the Union News 
Company on the Southern Railway route until after May 3, 1918? 
A. I alwavs figure 1 started awav before that.” 

Witness: I don’t think I settled the claim for ihe injury to my 
hand on the Reading Railroad in Washington on May 3, 1918. I 
have worked on various roads for the News Company; just transferred 
from one office to another to see the country. I did not mean to say 
that I had worked on the Southern Railway 18 years. I worked for 
the News Company that long. I started on the Southern in 1904, 
and after 4 or 5 years went North to the Central Railroad of New 
Jersey. Mr. George Lewis was the general agent of the News Com¬ 
pany, he haying charge of news boys. He gave me employment on 
trains 29 and 30 on the Southern. T never went to Greensboro on 
that run but would get off at Danville. Tt was not my orders that 
the run should be from Washington to Greensboro and return and 
I never went beyond Danville. Under the arrangement that the 
News Company had with the Railroad Company I took my stuff 
and packed it in the baggage car but the conductor would 
40 give me the privilege of using the first seat in the ladies coach 
if the train was not crowded. That is what I was always 
allowed to do but whenever the conductor would ask for the seat I 
would give it up and go back to the vestibule. I would have an 
every other day trip, and once when I came in on my trip this lady 
and gentleman told me they were going south to Atlanta, and I 
told them I was going back tomorrow and would leave at 3.47) and 
would not get back until 12.27) the next day. They wanted a fast 
train and they went on that train. I don’t guess they delayed going 
in order to go on that train at my request. I presume T had been 
sight-seeing with them about 0 days but I don’t know their names, 
and don’t know where they live. I got off the train at Danville after 
saying good-bye to them. I would leave Washington at 3.45 one 
day and get back at 12.25 the next day. I would not go out again 
that same day but on the following day would again leave at 3.25. 
Don't know the name of the porter who took my goods from the 
baggage car on to a truck at Danville. 1 got out of the baggage 
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car and followed the porter who was pushing the truck. The news 
hoy I was talking to was named Vaughn. I don’t know his full 
name or where he is now. When I heard a voice calling I turned 
hack and the man had his head out of the window calling me. He 
handed me the magazines. I received them and thanked him and 
he gave me his address and then I turned and proceeded down the 
platform, and it was then that Mr. Regan came up and took me by 
the collar. When he first grabbed hold of me the train had not 
started off hut when he picked me up the second time all I remember 
seeing was the rear of the train moving away with the flagman lean¬ 
ing over the rear of the observation car and the sign reading “Bir¬ 
mingham Special*’. That was after he attacked me the second time. 
The first time he accused me of flirting with the lady on the train and 
I denied that I was doing that and he said that I was trying 
41 to make him out a liar, and he hit me with his fist on the 
side of the head. That was the first blow. After that he hit 
me in the nose and said he was going to lock me up. When he 
started down the platform he started a second time to beat me up. 
He had hold of me hut I didn’t say anything to him or curse him 
and don't know whv he started to heat me. I didn't tell him that he 


was a damned liar when lie said I was flirting with a lady on the 
train and did not curse him. He did not say he would have to lock 
me up for being disorderly. 1 did not follow him down the plat¬ 
form: 1 was trying to get away from him. I lost sight of the truck. 

1 don't know whether the two porters with the truck were immediately 
behind me and followed me down the platform or not. I think it 
had already gone to the baggage room when Mr. Regan was beat¬ 
ing me up. When he left me I was asking these car inspectors stand¬ 
ing on the next track to give me their names as witnesses. 1 guess that 
gave him a reason for beating me up a second time. The first beating 
was when he hit me side of the head and in the nose. Then he 
walked off. Then the train started on and 1 stepped across on the 
other track coming down towards the baggage car and tried to get 
the inspectors' names. Then Regan came back a second time after 
me and accused me of getting names of witnesses. That time he had 
me down and kicked me in the testicles all over and dragged me and 
then he disappeared and went in the baggage room. He knocked 
me down with his fist and hands. He hit me all over. He knocked 

me down and stamped on me and kicked me in the stomach while 

1 was lying there. I don't know what made him stop. The next 
thing that happened was that I got up and went to the baggage room, 
lie did not keep hold of me and 1 did not see him again until after 
1 had come hack from the doctor's office. After hitting me all over 
and knocking me down he went up and left me lying there, and I 

got up and walked to the baggage room. After he started to 

42 heat me the second time he dragged me across the track to¬ 
wards the baggage room. He did not walk off and leave me 
until he got me near the baggage room. Then he walked off and 
disappeared. Tie did not take me near the baggage room. He did 
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not take me off the station premises and start down 1 lie street with 
me, savin" that Ik* would have to lock me up for being disorderly. 
When he had me down he told me if 1 did not shut up he would take 
that pistol and shoot me with it. 1 did not beg him to let me go 
because I was afraid mv stuff would he stolen. I did not say that 
and he did not let me go and tell me to go back to the station and 
behave myself and keep quiet. 1 did not see any people standing 
around by this time except that one soldier I spoke of. 1 saw two 
or three in the baggage room when 1 got there. Can’t tell who they 
were. Didn’t know the name of the two inspectors whose names T 
tried to get, but T did talk to a colored fellow there. I asked them if 
they were witnesses to the fact that this man had assaulted me. T 
wanted to get their names to give to Mi’. Lewis, hut they would not 
give me their names. I did not get the name of the porter push¬ 
ing the truck with mv stuff on it. I didn't see him. I said I sat 
outside of the baggage room when I came back from the Doctor, not 
paying any attention to anybody. 1 don’t know if the porters were 
sitting around there. All I remember seeing was Mr. Regan. I 
didn’t talk to anybody and didn’t curse Regan in the presence of 
the porters and say I was going to get his job. No such thing took 
place. T didn't talk to any porters in or around the baggage room. I 
think the first assault was committed before the train moved out. 
1 saw Tom Dudley waving a lantern and shouting “All aboard’’. 
I don't know how my face got scratched up. 1 can't recollect. T 
got it, but it was just 1 presume from his beating me up that 
42 way. I don't think he cut me with the gun. 1 presume it 
must have been from his linger nails. I could not tell how 
it was done, but he did it. The second time he assaulted me he 
did not say anything about hitting me with the gun, he said he would 
pull the trigger and kill me if T didn’t shut up and stop screaming. 
1 was not cursing him. 1 don't know why he told me to shut up. i 
testified that mv testicles are swollen now. W hen I do a lot of walk¬ 
ing and all. they ache me. I don't know how long 1 have had a 
fallen stomach. I have been neglecting myself and not weiring the 
suspensory. 1 did not know my stomach was out of place until 
Dr. Crisp told me. I never had any complaint of my stomach. I 
did not know l had fallen bowels. 

Redirect examination: 

At the time T had mv hand hurt on the Reading Road was be- 
fore this occurrence on the Southern Road. The Reading Road 
gave me $">0 for the hurt. 

This was all the testimony offered on behalf of the plaintiff. 

Thereupon the defendant, to maintain the issues on his part 
joined, called as a witness Duke E. Riidewell, who testified as fol¬ 
lows : 

I work for the Southern Railway at Danville, and in May 1018 
was night stationmaster. I was on duty one night when train 29 
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came in and a controversy arose between the plaintiff and Mr. 
Regan, the police officer. When it started I was standing right 
close to the top of the landing there at the steps, not more than 10 
or 15 feet from the train. I saw the officer when he came up there 
to Mr Seymoure and started off with him. At that time Seymoure 
was waving at a lady inside the train. Mr. Regan walked up and 
took him bv the arm and started away with him and then 
44* they got out of my sight right at that time. The next time 
1 saw Mr. Seymoure he was sitting up on the platform at a 
good piece of way from there and he told me that Mr. Regan 
slapped him. I started over to the mail car to see what was delaying 
the train and keeping it from moving off. 1 found that they had 
been unloading mail. W hen Seymoure told me that Regan had 
slapped him he said that if I did not have Regan discharged that 
he was going to get the Company into trouble. 1 talked to Mr. 
Regan that night and he seemed to be in normal condition so far as 
1 could see. lie was not intoxicated, and 1 never knew of his drink¬ 
ing any. I was on duty 12 hours that night, and was there when No. 
30 came through on its way to Washington but didn’t see Sey- 
moure get on the train. 


Cross-examination: 

I am still employed by the Southern Railway but in a different 
position. 1 am working in the mechanical department. 1 had 
started down to tlie mail car to sec what was the delav, because the 
train had been standing there longer than usual. It usually stayed 
about 10 minutes. This night it was there 12 or 15 minutes. Don't 
remember whether the train was late or not. I saw Regan take hold 
of Seymoure and walk away with him until they got out of my sight. 
The next time I saw Mr. Sevmoure he was not sitting down at the 
baggage room but was up on the platform. That was some 10 or 
15 minutes later. He was rubbing his eye a little and said that Mr. 
Regan had slapped him, or something about that, lie said that 
.lie had hit him anvhow. 1 could not sav that he used the word 

t * 

‘•slapped.” 1 did not see anything wrong with his nose, and 
didn’t see anv blood on him at all. I didn't see anv scratches on 

t «> 

his face. The station is lighted by electricity and I was within 3 
feet of Seymoure, 3 or 4 feet, something like that. When he was 
rubbing his eye I never noticed particularly the condition of 
45 the eye. 1 don’t remember of ever making any report of the 
matter, but Seymoure asked me to make a report and to have 
Regan discharged. Whatever record I had got burned up later. 
1 can’t say that 1 made any report. 1 have known Regan about 8 
years. He was living in Danville while 1 was there. lie carries a 
gun but I have never seen him shoot it or shoot anyone that I know 
of. I never heard of it. 


Redirect examination: 

When I was standing 10 feet from the train watching Seymoure 
waving to a lady 1 did not see a man put his head or arm out of the 
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window of tlie train and hand Sevmoure anv magazines. I never 

* 7 

saw anything like that. I think I would have seen it if it had hap¬ 
pened. I was in position to have seen it if it had happened. 


Recross-exami nation: 

I was coming up the steps to the train platform and had reached 
the top and was close to where the passengers get off the train. The 
train was standing still when l saw Seynioure waving, lie was .*> 
or 4 feet from the side of the train, standing opposite the window. 
Saw a ladv inside the car and there was a man sitting in the seat 
the other side of her. There were a number of people in the train. 
The train was lighted. The lady didn’t do anything when he 
waved to her. 1 saw her. 1 took it for granted that he was waving 
at her because she was next to him. I really couldn't say that he 
was waiving at the lady because he might have been waiving at the 
man. 


Redirect examination: 

The man was not in the same seat with the lady, lie was sitting 
fn the seat opposite and Seynioure was standing on the platform 
opposite the window where the lady sat. 


Thereupon the defendant, to further maintain the issues on his 
part joined, called as a witness Thomas Smith, who testified as 
follows: 


4: 


> 


In 1918 I was employed as mail porter at Danville, Va. 

My duty was to get the mail off the train as it came in. 1 
was on duty one night in May 1918, when a controversy arose be¬ 
tween Seynioure and Officer Regan. 1 saw what took place on that 
occasion. At the time of this happening 1 was on my way to the 
baggage room with the mail. I had a full load of mail, hut Sev- 
nio\ire’s merchandise was not on my truck. I saw Seynioure on the 
platform, standing a little in front of me. As the train was going, 
out he was waving at somebody. Mr. Regan said to him ‘‘Don’t 
you be flirting with anybody on the train" and Seynioure said “1 
isn't’’; Regan said “You is." Seynioure said “You are a damned 
liar, I ain’t.” Mr. Regan then smacked him. lie hit at him and 
his hat fell off. It seemed to me he hit him with his open hand. 
He just smacked him and knocked his hat off. After that he 
grabbed hold of Seynioure and said “I am going to take you up.” 
Seynioure said “You have no light to lock me up." Then the of¬ 
ficer took him up to the baggage room and up the street, but he came 
back shortly afterwards. The officer did not take him far up the 
street because I could see him while standing in the baggage room 
door looking after him. He took him off the station premises, but 
did not do anything, and let him go and he came back to the bag¬ 
gage room. I saw him and heard him talking in the baggage room 
after he came back. He was bawling Regan out, and said he was 
going to see him pay for smacking him. I heard Seynioure cursing 
and swearing at Regan during this fracas. All I heard Regan say 
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was if lie did not quit flirting with women on the train like that 
he would have to lock him up. He spoke like he was going to lock 
him up for disorderly conduct. After Regan slapped Seymoure and 
knocked his hat off, they went on past the baggage room and out 
on the street. I saw them all the time they were doing that. \ 
was right with him, close by. They were in front of me, and 
17 I heard cursing, and I stopped to see what it was and what 
was going to happen. Mr. Iiegan did not assault the hoy 
on two different occasions before he got to the baggage room. lie 
didn't knock him down or kick him in the stomach while I was 
looking at him and I would have seen it if he had, for I was right 
there. I didn't see Regan put his hand on his gun at all or see a 
gun. I was there when train dO came in on its way to Washington, 
and saw Seymoure get on the train and saw his stuff put on the 
train by Robert Wilbur, who lives now in Danville. 1 never saw 
Seymoure knocked down or lying down on the platform. T didn’t 
see anybody drag him along the platform. lie was not dragged. 

(Toss-examination: 

I live in Danville, but am not working for the railroad company, 
and have not worked for them for about 5 years. I made a report 
after this occurrence to Mr. Regan as to what I had seen. I do not 
work with Mr. Regan at all, but we were both working for the rail¬ 
road. I knew he was a special officer, and knew he had a gun in his 
pocket, but I did not see it on that occasion. I would see his gun 
in his pocket when he took bus coat off. He never showed me the 
gun. I have never seen him use it. I worked for the railroad I 
guess about two veal’s after this occurrence. 1 don’t think Regan 
continued to work there all the while. He quit before 1 did. I 
was pushing a truck with mail pouches on il but did not have any¬ 
thing to do with unloading his goods at the baggage car. 1 saw his 
stuff being unloaded. I got my stuff off before he did. and when I 
put the mail on the truck Seymoure was standing up there on the 
platform. I think he had gotten his goods off the baggage car then. 
I think the man who was handling his stuff had taken it off. He 
was there when Ihe man took his stuff off. He is always there when 
his stuff is unloaded. 1 stood around there after unloading the 
mail pouches from the train waiting until the train pulled 
-IS up so I could cross the track. It did not move the truck 
to the baggage room before the train left because I could not. 
I had fo wait until the train moved to pull across. The argument be¬ 
tween Regan and the news boy started .just as the train was pulling 
out. At that time I was standing there, right beside it. T he train 
was pulling out and he was waving at somebody on the train. I 
did not pay any particular attention to him until I heard the argu¬ 
ment and heard some cursing. 

“Q. You say you heard them cursing. Who do you mean when 

von sav them? A. I mean one. 1 heard that fellow there cursing 
« *-■ 

(indicating plaintiff),—Seymoure. 
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Q. A\ lien you said you heard “them” cursing, you meant you 
heard Regan cursing, didn’t you? A. No. I didn’t never hear him 
curse narv time.” 

V. it ness: A* a matter of fact I didn’t hear Regan cursing at all. I 
heard Regan tell Seymoure that he would have to lock him up if 
he didn't stop flirting with women on the train, lie didn't have 
hold of him then. Seymoure said “1 isn’t doing it.” Regan “Yes 
you is.” Then Seymoure cursed him. and then Regan smacked him 
alongside his head and his hat fell off. lie didn't smack him hard 
but it was hard enough to knock his hat off. It would not have hurt 
him much if he had hit him. lie just slapped him like that. 
It didn't seem like it was very had. It was not hard enough to give 
him a black eve. It did not knock him down. It did not knock him 
back. All it did was to knock his hat off. After that Regan 
grabbed him a/>d said “I will have to lock you up.” He grabbed 
him by the coat like that (indicating). He did not grab him by 
the neck, nor did he grab him by the collar of his coat. He just 
grabbed him by the front of the coat and said “I will have to lock 
you up.” Then he started on through the baggage room walk- 
411 ing not so fast. He was not rough with Seymoure. I came 
on down to the baggage room walking not far from them, 
about as far as from here to the other side of the room. 1 was aside 
of him. but I was not in front of them but beside them. The sta¬ 
tion platform there is pretty wide. They were just opposite me and 
1 was keeping up with them. We both got to the baggage room 
door at the same time. He took Seymoure on through the baggage 
room out to the street, and I stopped at the back door of the baggage 
room and looked after them, and I could see he did not hit him anv 
more after he had left the platform. We did not go through the bag¬ 
gage room door at the same time. He was a little in front of me. 
Coming down the platform I was not in front of him. I watched 
him to see what was going to happen. I did not think Regan was 
going to hit him because he could have hit him then, the wav Sev- 
moure was earning on. I did not see Sevmoure strike Regan at 
all. Regan is a hu ger man. but he did not handle Sevmoure roughly. 
Alter going out on the Mrecl I saw Regan let him go and Seymoure 
came hack to the baggage room. Regan went on up the street some¬ 
where but came back later behind Seymoure. Mr. Regan did not 
stay at the baggage room very long, but Seymoure was in the bag¬ 
gage room bawling Regan out for what he had done to him. I was 
standing there listening at him. Regan had gone away but I don t 
• know where he went. I .did not see Seymoure go out any more 
until No. MO left. I was there from the time 20 came in until MO 
left. I did not go out of the baggage room, and Seymoure was right 
there, but was not talking all the time. I did not see any cuts on 
his face or anv blood on his face. I did not see that his eye was 
all red. I could not see anv marks on him at all. I didn't hear 

V 

him complain about his stomach. I don’t know if Seymoure left 
there and went to the doctor. I could not say. I know Sey- 
‘,0 moure was waiting in the baggage room and not outside the 
baggage room because he was sitting down there talking to 
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the fellow that took his stuff off, and I was there the whole time. 
Robert Wilbur put Seymour’s stuff on train 30. He is the one that 

handled it all the while. 1 didn’t see Sevmoure Ivins down. He 

» */ * * 

walked like he always walked. It seemed like he was just mad and 
had been crying. lie was mad. lie seemed 4o be moie mad than 
anything else right then. It seemed like that to me. It didn’t 
seem like to me he was suffering, and he was not crying because he 
was hurt in my opinion but because he was angry. 1 didn’t see any 
marks on him at all. 


Redirect examination: 

Sevmoure was sitting in the baggage room bawling Regan out 
and he was cursing, saying what he was going to do, and that Regan 
would have to pay for it. 

Thereupon the defendant, to further maintain the issues on his 
part joined, called as a witness John Tucker, who testified as fol¬ 
lows : 

I am now employed by the Riverside Cotton Mills down in Dan¬ 
ville. I have been working for the Cotton Mills for about 4 years, 
and before that was working for the Southern Railway Company, 
i was on duty at the station on the night of the controversy between 
the plaintiff and Mr. Regan on the station platform. I was baggage 
porter, and met train 2b and unloaded baggage from the baggage 
car. I saw Sevmoure get off the train and saw what took place be¬ 
tween him and Mr. Regan. Mr. Regan and the news butcher were 
right along in front of Smith and myself. They were in front of us 
and we had to wait until 29 unblocked the crossing so we could get 
across, and just as 29 was leaving the news butcher was flirting with 
some young lady, or someone, I don't know who she was. Mr. Regan 
got after him about it and he cursed Mr. Regan and Mr. 
51 Regan smacked his hat off. They then went off the platform 
and we went on in the baggage room. That is all that I saw 
that happened. I think when he went off the platfrom Mr. Regan 
had hold of him by the arm. That is all that took place on* that 
platform before they left the station premises. That is all that I saw 
take place. lie never hit Sevmoure with his fist; he hit him with 
his open hand. 1 did not see him kick him in the stomach while he 
was down and I did not see Regan drag Sevmoure along the plat¬ 
form. No such thing happened. If it had happened, 1 would have 
seen it. They were in front of me until they left the platform. I 
was close enough to hear when I heard Sevmoure say he was going to 
make him pay for it for slapping up there on the platform when he 
had a right to be there on the premises as well as anybody else. Mr. 
Regan said he did as long as he behaved himself. That was all that 
took place between them. Regan told him that if he did not behave 
himself he was going to lock him up. He finally took hold of him 
bv the arm and walked off. I don't know how far from the station 
tliev went. 1 went into the baggage room, and Sevmoure came back 


in a few minutes but Regan was not with him. 1 was in and around 
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Ilie baggage room until train 30 caino through and I saw Seymoure 
all that time. 1 never saw his nose bleeding at all. I never saw his 
face scratched up or his eye black. I put his stuff on the train. 
I looked at his face. I saw him all over but I didn’t see nothing the 
matter with him. lie was not limping and he was not complaining 
of pain in his stomach, not to me. He got in the baggage car where 
I had put his stuff. lie went up the steps like he was going to get on 
the train. lie did not get in the side door of the baggage car. Dur¬ 
ing the time that Seymoure was in the baggage room waiting for 
No. 30, he was crying a little hit, walking around and crying. He 
said Regan had hit him. We knew he had hit him and he 
52 said he was going to make him pay for it. I never heard him 
sav anything about his suffering. 

* %> o o 


Cross-examination: 


I put Seymoure’s baggage in the baggage car of train 30. Wilbur 
usually does it but for some reason was not there that night. I 
think me and Tom took his baggage off of 29, while we were taking 
other baggage off. We were not handling the mail bags at that time. 
There were other porters down there. There were two baggage por¬ 
ters and two mail porters. Smith and 1 were baggage porters. I 
guess there were three baggage porters. The mail and the baggage 
come off different cars. The mail car is usually just the next car 
ahead of the baggage. The mail car was next to the engine, then 
came the baggage, then passenger coaches. If I make no mistake I 
think I took Seymoure’s stuff off myself. It was right there in the 
baggage car. 1 took it all off at one time. It runs in my mind that 
I took Seymoure’s stuff off because 1 don’t think Wilbur was there 
that night. We have two crossings to get to the baggage room from 
the platform, and the diner on 29 was blocking the lower crossing, 
and the engine was blocking the upper one, and therefore we had to 
go down to the lower one and cut across after 29 pulled out. I guess 
the platform is somewhere around 15 or 20 feet wide. Trains come 
in on both sides of it. There was no train on the other side. We 
had to wait until the train pulled out to cross the tracks because 29 
came in on track 1. We stopped and waited for the train to clear 
the crossing. Sevmoure was then there with us. We were standing 
together. 1 would say we were standing right at the end of the car. 
He was right there at the truck with his stuff. The baggage and his 
stuff was all on the same truck, if I am not mistaken. 1 think 1 
am clear about that because I don’t think Rob was there that night. 

Smith and I had the same truck. One holds the tongue and 
the other pushes. While we were waiting for the train to 
clear the crossing Sevmoure was in front of us. We were 
facing the way the train was going and Seymoure was facing the 
way the train was headed. He was in front of me, about 4 or 5 feet, 
something like that. I saw him saying something to someone on the 
train. 1 don’t know what he was saying but there was a young 
lady on there, but I don’t know whether there were any words passed 
between him and her. He was within speaking distance of her and 
we were close up to the train. But I could not hear anything that 
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was said between them. 1 did not see a man inside the train. I 
did not see anything passed out of the window of the train. He was 
waving his hand to the young lady. I don’t know who the lady was 
and I would call what he did as flirting with her because he was 
waving his hand. I don’t know if he was simply saying good-bye 
to someone. 1 have worked around the station and freight yard 14 
years and have seen people wave their hands in good-bye to a passen¬ 
ger on the train but it depends who they are that they are waving 
at. I had seen Sevmoure before and knew he was an employe of the 
News Company. I did not see him do anything disorderly or make 
improper remarks around there except to Mr. Regan. I don’t know 
if this was before or after Regan took hold of him. You see he was 
waving at the lady and Mr. Regan walked up and spoke to him but 
did not take hold of him at that time. Regan spoke to him like 
anybody else would speak to him. I don’t remember the words he 
said. Then Mr. Regan spoke to him afterwards and told him it was 
against the rules or the law to be flirting with people on the train, 
especially at night. It was dark and you don’t know who might 
take it for granted you are waving at them. I did not see anything 
else happen except Regan smacked him. I mean smacked his hat 
off. 1 was looking right at them and all I saw was his hat fly off. 

I didn’t see Scymoure strike back at all. As T saw it, Regan 
54 used his wide open hand. He struck him hard enough for 
his hat to fall off. I don’t know how hard that was. He 
didn’t strike him hard enough for me to hear the blow, but he hit 
him and his hat fell off. He didn’t hit him hard enough to bruise 
his face. I never saw any bruises. The last I saw Regan and Sey- 
moure was they were walking off the platform and Regan had hold 
of Seymoure’s arm, and were going right down and in front of the 
baggage room, and were ahead of me, but after they left the baggage 
room I don’t know which wav thev went. You only have two ways 
to get off there with the truck, and that is at the lower end from 
the train and at the upper. The tender of the engine blocks the 
upper crossing, and the diner blocks the lower. We have got to go 
to one or the other of these crossings before we can get across with 
a load of baggage, and Mr. Regan and Mr. Sevmoure stopped right 
down in front of the baggage room until the train cleared the track, 
and after they were over they stopped down right in front of the 
baggage room. W1 lere they went 1 don’t know. I never seen them 
again until Sevmoure came back in the baggage room and told me 
what Regan had done. Smith and 1 went in the baggage room. I 
don’t know if Sevmoure and Regan went into the baggage room 
because 1 didn’t see them again until Sevmoure came back. The last 
time I saw Sevmoure and Regan before T went into the baggage 
room with Smith they were stepping right down off the edge of the 
concrete walk right at the baggage room door. I didn’t see them 
go into the baggage room and get out of the door to the street but 
thev could have gone in there. 

“Q. Rut if they had gone into the baggage room ahead of you 
and Smith you would have seen them? A. No, sir, because from 
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tlie time we went across tlie crossing from where they stepped down 
off tlie platform, they could have been practically down the street.'’ 


Witness: There was considerable distance between us and 
55 I didn't see anv of them again until Sevmonre came hack 
into the baggage room. Sevmonre came back into the bag¬ 
gage room in about 5 minutes. He seemed to be crying. I saw 
his face which seemed to be red from crving. I didn’t see anv scar 

there or anv red marks on it. 1 didn't see anv blood on his face or 
«/ 

anv scratch. He didn’t sav anything about being kicked and I 
never heard him sav anything about being kicked. He walked like 
he walks now, and didn't limp at all. After Seyinoure came back 
to the baggage room he stayed around there 1 reckon from that 
time until the time for No. 30, if I am not mistaken. 20 left about 
11.30 and No. 30 didn't get here until about 4 o’clock in the morn¬ 
ing. Sevmoure was not silting in the baggage room all that time— 
he was walking around. He was moving about. I saw Mr. Regan 
when he came back but didn't see him use the telephone. It was 
about 5 minutes from the time Sevmoure and Regan left the plat¬ 
form until Sevmoure got back there and 1 know nothing of his 
going to see a doctor in town before he came back. 1 know that in 
about 5 minutes after I got in with the baggage he came back there 
and was crying a little bit. From the time he came back until the 
time he left l really don't know whether he had time to go up to the 
doctor's or not. 


Redirect examination: 

1 did not hear him ask anyone where he could see a doctor. From 
the time Smith and I left the baggage car with the truck to got the 
load until we got to the point where we had to stop and wait for the 
train to pass, Seyinoure and Officer Regan were in front of us, and 
I didn't see anv man whatever with his arm or head out of the win- 

4 . 

dow pass Seyinoure anything at all. I didn't see any man shake 
hands out of the window with Sevmoure. 

Recross-examination: 

5G The first thing tint attracted my attention to Seyinoure 

was when Regan walked up and spoke to him in a nice 
manner. 


Thereupon the defendant, to further maintain the issues on his 
part joined, called as a witness William (’. Hall, who testified as fol¬ 
lows : 


I am car inspector employed by the Southern Railway, and was a 
ear inspector in May. 1918, at Danville, Ya. I was on duty at that 
station one night in Mav, RMS, when Officer Regan had some trouble 
with the plaintiff*. I was watering train 20 at the time. That is 
the train that Seyinoure came in on. 1 saw Officer Regan speak 
to the plaintiff. Sevmoure was flirting with some lady on the train 
and Mr. Regan called out to him and asked him to cut it out. I 
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went on with my work and after the train pulled out plaintiff and 
Mr. Regan came up on another platform just opposite me and I 
heard Mr. Kegan say “1 asked you like a man to cut that out.” 
About this time the news butch says “You are a damn liar,” and 
Mr. Kegan just smacked him a backhanded lick and knocked his 
hat oil' and ►Seymoure ran over to us and says “You see that? You 
see that?” lie reached down and picked up his hat before asking 
us if we had seen it. lie was speaking to Mr. Ililton and myself. 
Hilton was working with me at the time At the time Kegan slapped 
the plaintiff they were right opposite us, about 15 feet away, 1 reckon. 
After plaintiff was slapped he came over to us and asked us if had 
seen it and he said “1 will see that you never slap another news 
butch.” He asked us to sign a statement for him. Kight after 
that Mr. Kegan took the news butch by the arm and carried him 
over towards the depot. Mr Kegan didn’t at any time while they 
were within my observation knock the plaintiff down with his 
57 list or jump on him and kick him in the stomach. He didn’t 
drag him over the platform to the baggage room. They went 
walking along just like anybody else. Kegan simply had hold of 
his arm and they went over to the depot. That was the last I saw 
of them. 1 saw the plaintiff getting his stuff together and putting 
it on the train. I was working that train but I didn’t pay any at¬ 
tention to him after that. I think that was train 32, and it leaves 
there about 2 o’clock, but they have changed the schedule since. I 
don’t recall which hand Mr. Kegan slapped the news butch with; 
1 think it was the right hand, but the blow was not sufficient to 
knock the news butch down. 


Cross-examination: 

1 was a car inspector for ihe Southern Railway then and still am, 
but I am working in the freight department now at Danville. At 
the time of the trouble 1 was working in the passenger department 
at the depot. I had to water the sleepers on train 29. That train 
was made up first of the engine, then the mail car and baggage car, 
and then the day coaches, and then the sleepers. 1 was just start¬ 
ing to water the sleepers. 1 was standing on the platform, waiting 
for the man to throw the hose over to me at the time of the trouble. 
I was standing right at the end of the sleeper, and Seymoure was 
right there at the end of the day coach, the end next to the sleeper. 
I was close enough to hear what was said. Mr. Ililton, the other 
car inspector, was with me. I saw Seymoure when he stopped by 
the window of the train. 1 didn’t pay any attention to him only 
I just heard what was said. The train had not pulled out when 
this trouble started, and when Mr. Kegan came up and said “You 
will have to cut that out." That was the first thing that attracted my 
attention, it is against the Company’s rules. Seymoure was then 
standing there on the platform, opposite the coach. I never noticed 
to see what he was doing. I didn't see him flirting with a 
58 lady but heard Mr. Kegan say that to him that he was. The 
first thing I noticed or heard was when Mr, Kegan told him 
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to cut it out. Regan didn't catch hold of him at that time. 1 
didn't see any blow struck then, and didn't sec Mr. Retail take hold 
of him then. 1 didn't hear Seymoure say anything more to him be¬ 
cause I went on with my work. The next thing I saw was after the 
train had pulled out they came up on the other platform. There 
are two platforms there, separated by the rails of a track. There are 
two tracks there running between two platforms. When 1 lirst saw 
them they were down there where the passengers get on the day 
coaches, right at the telegraph office, but 1 did not see them cross 
the track. The next thing 1 saw was when I was still on this same 
platform, and they were on the other platform, across the other track, 
and it was then that 1 heard Mr. Regan say that he had asked him 
like a man to cut it out, and Seymoure said “You are a damned 
liar’’ and Regan then slapped him, knocking his hat off. They 
were on the other platform across the track when this took place, 
and the train had then pulled out. After Regan slapped him, he 
came over where I was and said “Did you see that? Did you see 
that?” but T did not answer him. I didn't tell him that I saw it 
because I did not want to. We were not supposed to say anything 
against the railroad. We could say what we pleased if we want to. 
There has never been anything said about that. Then 1 saw Mr. 
Regan take the plaintiff by the arm and lead him over towards the de¬ 
pot, and I thought he was taking him away to arrest him. He 
was not dragging the plaintiff; both of them were walking along, 
just the same as you and I would. lie was not pulling him. I do 
not know what happened after that, 1 went on with my work. I 
didn't see Regan knock the plaintiff's hat oil* on the platform where 

they were by the train when I first saw them. 1 did not see 
50 him slap the plaintiff. If he had I would have seen it. 

Ree ross-exa m i nat i on: 

If Regan had knocked plaintiff down once or twice I would have 
seen it. No such thing took place that I saw. No officer or official 
of the Southern Railway ever told me not to say anything about 
this ease. Nothing at all has ever been said to me on the subject. 

Thereupon the defendant, to further maintain the issues on his 
part joined, called as a witness John Thomas Hilton, who testified 
as follows: 

1 am in the dairy business at Mountain View, Danville, Ya. Been 
in that business about 4 year. In May, 1018 I was employed by 
the Southern as car inspector at the passenger station at Danville. 
1 remember an occasion in that month when the plaintiff* here got 
into difficulty with Officer Regan. We had just finished working 
train 29, headed south, and about the time the train pulled out Mr. 
Regan, a special officer, came down the platform with news hutch. 
T believe his name is Seymoure, and thev stopped and Mr. Regan 
told me his trouble with him. that he had asked him to stop flirting 
with some ladies on the platform and he became very abusive and 
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unruly about it. Mr. Regan made that remark to me, that he had 
asked him to stop it. and lie refused to do it, and so they got into a 
little argument about it, and he became very unruly and Mr. Regan 
told him that if lie did not shut up he would have to take him and 
lock him up. So he kind of lost his patience and Mr. Scymoure 
called him a damn liar and Mr. Regan then smacked his hat off. 
Scymoure picked up his hat and turned around to me and the other 
car inspector who was there and says “Gentlemen, you all see that," 
and then he turned to Mr. Regan and says “Now, you will never 

smack another news butch as long as you live; 1 will guaran¬ 
ty) tee that,’’ Mr. Regan asked him what he meant by that, and 

he said “I will see that vou do not ever smack another news 

«. 

butch,*’ and Mr. Regan led him over to the passenger station or the 
baggage room, 1 believe it was, just a short distance, and that is 
about all that I know about it. They then disappeared from sight, 
and that is the last I saw of them, so we went on with our work. 
We were on the platform there beside train 29 all the time that the 
train was there. I worked the rear of the train and the other in¬ 
spector was working at the head end, and it was about the time that 
the train lef f that Regan and Scymoure came down the platform 
together. That platform leads towards the baggage room. Scv- 
moure’s nose was not bleeding, and he did not appear to have been 
knocked down. lie did not have any blood on him, and the slap 
did not knock the talk out of him, and the first remark he made was 
that lie would see to it that Regan did not ever smack another news 
butcher. Regan didn't jump on him and kick him in the stomach 
with his foot. It was a kind of open smack, and Regan stood still, 
and then I think lie took him by the arm and took him to the bag¬ 
gage room. He did not drag him but tliev walked over there. 

Cross-examination: 

I was working at the rear end of the train and the other inspectors 
were at the head end. The baggage car was up towards the front 
end and so were the coaches. I would say the train consisted of 
about 3 day coaches and 3 or 4 Pullmans. I do not think there were 
any troop trains there, or troop cars. I do not think there were any 
extra cars carrying troops. I do not recall them. 1 do not remem¬ 
ber whether the train was on time or not. I had finished working 
the rear end. The first thing we do is to inspect the train. We 
generally commence at the head end and work down to the rear. 
1 did not inspect all the train. I always have a partner for that. It 

seems to me that 1 helped to water that train that night. I 
01 forget all the work 1 did do to it. 1 remember where 1 was 

when the train pulled out and when these gentlemen came 
down. I don't remember now whether l was inspecting that train 
that night or simply helping to water it. Mr. Hall was with me at 
the rear end. We were working together and the other inspectors 
were at the head end. I do not remember who the other inspectors 
at the head end were. At the time I heard this conversation between 
Regan and Scymoure l think they were on the second platform from 
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the passenger station. I don't recall the number of that track now 

because it has been 1 years since I worked there. 1 think they came 

down the second platform from the passenger station. At least they 

came down on the one 2f> came in on. My recollection is that when I 

heard that conversation they were on the same platform that the 

train came in on. 1 am pretty well positive of that. That is my 

recollection. I do not think they were on the platform across the 

track which *21) came in on when 1 first saw them. That is my 

recollection. The other inspector and 1 were together, were very 

close together, when we first saw them. The first thing that I saw 

about it was when Regan told us of this trouble. Seymoure was 

with him then, but Kogan didn't have hold of him. They came 

down together, walking along pretty close together. I did not think 

began had hold of him then. 1 do not know positively but l don't 

think he did. I do not remember began having hold of him at that 

time, and he told us of his trouble with Sevmoure. 1 did not sec 

•/ 

Seymoure strike began, but 1 did see began slap Seymoure’s hat 
off; don't remember with which hand. IIis hand was open, and he 
smacked him with his onen hand but didn’t smack him so very hard. 
Seymoure just kind of stumbled back a little; 1 mean he was kind of 
knocked over a little. lie kind of stumbled a little and then he 

picked it]> his hat that had been knocked off. and then he 
t>2 turned to the inspector. 1 didn't see any marks on his face. 

I didn't look for any but I didn't see anv. I don’t think 

« « 

began knocked him down. He kind of stumbled 1 think when his 
hat was slapped off; he kind of toppled over and picked up his hat. 
/ didn't fall backwards. He kind of stooped over and picked up his 
hat is mv recollection. It is not a fact that T saw Regan hit him and 
knock him down. T saw him smack him. No, sir, I didn't see him 
knock him down. I don’t think he fell to the ground. He didn’t 
fall, he kind of stumbled. He was not unconscious because he 
didn't knock the talk out of him. The first thing plaintiff said to 
me after he was smacked, and had picked up his hat, he turned 
around to us and said “Gentlemen, did you see that?” I didn't say 
anything. I don't remember whether I answered him or not. Don't 
know why I didn't tell him that I saw it. T was not afraid of began, 
nor afraid of my job with the railroad. I knew we were both em¬ 
ployed by the same company, but 1 didn’t have to tell Seymoure 
that I saw it, that was all. 

II ed i rect exa m in a t ion: 

I am not employed by the company now and have not been for 
the past 4 years. I think we began our inspection at the rear end 
but 1 am not positive. We had about 5 car inspectors working on 
that train. Now they only have about 2. Sometimes I would help 
water the Pullman sleepers and sometimes other men would do the 
inspecting but T remember very distinctly that I was at the rear end 
when these men came down. T do not remember how far up the 
train from the rear 1 had gone in watering the cars. 
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Thereupon the defendant, to further maintain the issues on his 
part joined, recalled as a witness Fleet A. Regan, who testified as 
follows: 

T was appointed a city constable or police officer of the 
63 city of Danville about a year before this occurrence at the 
station took place in May 1918, and after that appointment 
1 was appointed a special police agent under the State law for the 
Railroad Company. I was at the Danville station on the night of 
the occurrence when train 29 came in. 1 was doing police duty 
watching the property and was about middle-way of the train. My 
attention was attracted to the plaintiff when he knocked on the win¬ 
dow of the train. He had just walked up and he started to flirt with 
a girl, and knocked on the glass window of the train and kind of 
waved his hand at her. 1 went up and told him not to do that, that 
1 had had complaints about passengers being molested around the 
station on those night trains. Nothing else took place at that time 
except that he replied that I didn’t have anything to do with what 
he did. I told him he was practically in the employ of the Railroad 
Company and he should use better discretion around the trains than 
that. lie kept on arguing and talking. 1 don’t know that I can re¬ 
member the exact words which were said, and he stood there and 
discussed it until that train pulled out. I then walked on down the 
platform towards the baggage room. Up to that time 1 had not 
touched him at all. I walked off' down the platform in the opposite 
direction from that in which the train was going. Seymoure fol¬ 
lowed me. 1 forget the exact words he iwod but he kept arguing be¬ 
hind me. I suppose he was at least a couple of steps behind me. He 
said he knew the girl and 1 said it didn’t make any difference, and 
that he should use better discretion around the train; that he was 
similar to one of the employes and he said he knew he was violating 
the rules by leaving his stock and going on that side of the train; 
that he should take his stock and go to the baggage room with it 
on the truck. He said again that he knew the girl and I said “I 


do not believe you do; that is just a matter of a flirtation.” and 
he said “You are a damn liar.” At that time 1 hit him a hack¬ 


handed lick, and then he commenced. 1 didn't knock him 


down, but his hat fell off. I didn't hit him with my fist. 1 didn't 


kick him in the stomach. At the time he was probably a step be¬ 
hind me and I just reached him with a back-hand lick like that 


(Indicating) with the open hand. IIis hat fell off on the ground 
and he asked someone “Did vou see that?” 1 think he asked Mr. 
Hall and Mr. Hilton, who were standing there. I think they were 
the two standing just across the two tracks. After that he kept on 
and I told him “You had better go on and keep <|iiict. or I will have 
to prefer charges against you” and he just went on making re¬ 
marks. I disremember exactly the remarks he made, and finally l 
took him by the arm and led him off the platform. 1 didn't drag 
him, 1 just caught him under his coat sleeve, under the right arm 
coat sleeve like that (indicating) and started to take him to the 
jail. I should say that we got about 3 blocks away from the station 
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Ijo fore I stopped and told him if ho would behave himself and go— 
liis excuse was that he was leaving his stock open and tlie negroes 
might steal it—and 1 said “If you will go ahead and get on your 
train and don't got off at Danville any more, I will let you go.” lie 
promised he would, and then went back to the station. Later 1 went 
back to the station myself and saw him there. lie was sitting in 
the baggage room rubbing his eyes with his hand and his handker¬ 
chief and 1 made the remark to him “You will make your eyes sore if 
von keep doing that." I was there when he got on the train coming 
hack. Can’t say whether 1 saw him get on the train but I saw him 
going to the train. I didn't see him limping. At no time from the 
time lie got olf the train until he left the station on his return to 
Washington did 1 hit him with my fist or knock him down or kick 
him in the stomach. T had no other controversy with him except 
what took place right on the platform beside the train. I 
Go didn’t know his name and I had had no previous trouble 
with him. I do not think I had ever spoken to him before. 
The ear window was not opened nor did anyone hand magazines 
out to Seym on re. There were no magazines on the platform. T 
didn't see anv man reach out of the window and shake hands with 


him. If such a thing had happened I would have seen it as 1 was 
standing close to the train, I suppose about 8 feet away from it. 
After the time that 1 reprimanded him for flirting with the lady \ 
was watching him. I was not more than 8 feet way from him and 
if anybody had handed him a magazine or reached out and shaken 
hands with him I would certainly have seen it. 1 was going to lock 
him up for being disorderly. That is an offense under the ordinances 
of the city of Danville. The place where I slapped Seymoure was 
something like 2 or 800 feet away from the spot where he was 
standing when he was trying to flirt with the lady in the car. I had 
left that spot and walked down the platform and he had followed. 
At the time he called me a damn liar and I had slapped his hat off, 
train 29 had pulled out. I did not pull any gun on Seymoure. I had 
no gun with me. 1 was not intoxicated that night. I didn’t say to 


Seymoure that if he didn't shut up I would hit him, I do not think 
that I made that remark. 


Cross-examination: 


I don’t remember whether I made a report of this occurrence to 
Mr. Connelly. I never reported to Mr. Connelly but report to Mr. 
Williamson, division special agent at Greensboro. It would depend 
on what kind of a case I had whether 1 would make a report to 
Connelly. If it was a city case I never made any report at all of it. 
If I made any report it would be to Mr. Williamson at Greensboro. 
He was located at Greensboro. I forget the title the Government cave 



him. Mr. Connolly, the chief special agent and the other 
was division special agent in charge of special police cases. 
They didn’t furnish me with a gun. I had a gun of mv own. 


1 didn’t have any on me at the time of the controversy with Sey¬ 
moure. 1 hardly ever carry one around the station. I was there to 
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prevent violation of the city laws of any kind. Lots of times 1 didn’t 

carry a gun. I carried it sometimes, and sometimes I carried two. 1 

had an office inside the station. Mv duties carried me all around 

«/ 

the station, including the baggage room and platforms. I had a gun 
in the office hut rarely carried it in my pocket around the platforms. 

I didn’t carry it in mv hack pocket, hut in a holster on mv shoulder 
and under mv vest. If I had mv coat and vest off anvone could 

V «j 

see it. If I carried two guns I would have a holster on each side, one 
being on my hip. That could he seen with my coat off. f went on 
duty that day when I got up in the morning, around 8 o’clock. I 
didn’t have any regular hours. There was no other officer there to 
assist me. I did not make it a point to he there always when trains 
came in. Sometimes I would, if 1 had any occasion or any reports 
to handle. At the time of this occurrence I was practically on duty 
24 hours a day, that is, when I was home f was subject to call if any¬ 
thing happened or anybody called me. f could not remember the 
last time that I had a drink before this occurrence. At that time I 
would go sometimes for 0 months without having a drop to drink. I 
never did care anything for it. f had never sworn off. I have not 
touched whiskey now for two years, and that was so in 1918 too. 
I had no particular brand of drink. I would drink anything f could 
get. If I was invited to drink I would A’ 1 did not ask him what kind 
or that I wanted. I know that I had not been drinking on the night 
of this occurrence. I carried a badge, a special police badge. I 
I think it had Southern Railway stamped on it. I also had 
07 a police badge that the policemen of Danville wore. I always 
wore that badge, f wore the two badges on my vest. When 
I was in the city I usually wore the city police badge, but the special 
police agent’s badge did not indicate any locality upon it. I never 
wore either badge where it could be seen but it was on the vest inside 
my coat so that if it was necessary to show the badge I could pull the 
coat back and show it. I usuallv wore the eitv badge. 1 hardly 
over wore the Southern Railway badge. 1 could not say which badge 
I had on the night of this trouble; when I walked up to Seymoure 
he was at the window of the coach. I was only a few steps away from 
him and was on the passenger landing. That coach was the first 
coach back of the combine car. When 1 first saw him he was walk¬ 
ing up the side of the train to the window. I think he had his uni¬ 
form coat on. I think he had a slouch hat on as I remember, and 
not a cap. I might have seen him before but do not remember it. 
I didn’t know him. When I saw him by the window he was knock¬ 
ing on the window. The lady didn’t do anything. She had her 
head resting on her hand like this (indicating), like she was sleep¬ 
ing. and she raised up and turned around towards the window and 
looked out, hut she did not smile or do anything in recognition of 
Seymoure. He waved his hand when he knocked on the window. I 
waited to see what the lady did and after she raised up that is when 
I called his attention to it. 1 only spoke to him and asked him not 
to do that. I didn’t catch hold of him or touch him or walk in front 
of him. I was beside him. I told him that we had had complaints 
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of people interfering with passengers and molesting passengers, and 
if 1 was him I would go hack and get my stock and go to the baggage 
room, lie followed me along and said lie knew the girl. I told him 
it didn't make any difference, that if he had known her bc- 

68 fore lie ought to have talked to her on the train. After we 
had walked down ihe platform I told him that 1 didn't think 

he knew the girl. I have stated all that happened by the window 
before the train pulled out. I walked off down the platform hut he 
kept arguing with me. As the train pulled out he walked on down 
with me and kept following me. lie wanted to know who I was and 
what I had to do with it and 1 told him 1 was an officer. I had told 
him I was an officer when 1 walked up to him at the window. It 
was there that he asked me what 1 had to do with it, and 1 told him 
T was an officer. After we went down the platform he again asked 
me what 1 had to do with it and what kind of an officer I was. He 
said 1 had on no uniform and I said I didn’t have to have on a uni¬ 
form. lie kept on arguing and 1 finally told him I didn't think he 
knew the girl and I said “You were just flirting with her” and he 
said. He had known the girl she had come from the South some¬ 
where & I said ‘‘I did not think he knew her then he said, “You 
are a damned liar". Then I smacked him with mv right hand for 
calling me a damned liar. I weighed about 16") pounds and am 
stouter now than 1 was then. I am about f> feet 6 tall and am 48 
years old. I was not angry when I slapped him. 1 knew he was a 
little fellow, hut I also knew he was a man. If he had been as big 
as I was I would have hit him with my fist instead of my hand. 
That was not a part of my work for the railroad company; that was 
a personal matter. I was there as a city officer and was also a rail¬ 
road officer. If he had been as big as f was and had resented my 
slapping him I guess I would have beaten him and that is what I have 
done several times in the performance of my work. That was a 
personal affair. 1 had never had a fight on the railroad property 
before. 1 have lost one eye but it was not on railroad property. I 
knew I had authority to arrest this hov for disorder hut I did not 
do it then; J did it afterwards. My slapping him was a personal 
matter hut he smacked first. In all the courts of my State it 

69 is held that a person who calls another a damned liar strikes 
the first lick A this is so no matter what his size is or whether 

he had a gun or a police badge. I didn’t hit plaintiff with mv fist. 
He didn't stumble or fall.. I don't think he moved out of his tracks. 
I knocked off his hat. I just smacked him on his left jaw, a hack- 
handed slap like that (illustrating). I gave him a pretty good lick 
just like that (illustrating) but it did not knock him over, and after 
J smacked him he started another argument. He went to some of 
the men over there and .asked if thev had seen it. and said he was 
going to fix me so that I would never smack anybody else. That 
didn't make me angry. I just kept on trying to get him to behave 
and go off the platform. I didn't do anything except stand there 
until he quit talking. 1 don't remember whether he went over to 
the two ear inspectors. There was a walk-way there, but I don’t 
remember whether he walked over it or not. I think he stood IheVe. 
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1 didn't lake him from the first platform when train 20 came in and 
carry him across the track to the other platform. I didn’t beat him 
up on the other platform. I didn’t take him by the arm and pull 
or drag him towards the baggage room. 1 didn’t telephone to I)r. 
Thomas from the baggage room. 1 don't know who the railroad 
doctor is. I knew afterwards that plaintiff had gone to see Dr. 
Robinson. 1 found that out when he came back and 1 telephoned 
to Dr. Robinson. I said I didn’t telephone to a doctor before he went 
up there. I telephoned the doctor after he got back to see if he was 
hurt, to see what the trouble was. I didn’t know he was hurt or that 
he had been beaten up enough to call a doctor. 1 know if he was 
hurt, somebody else did it. 1 telephoned to the doctor to see what 
he told the doctor. I don't remember the exact words of the con¬ 
versation. I don't know of any undertaker named Bailev in Dan- 
ville. 1 know several men named Clark. I didn't strike Seymoure 
at all except that one slap with my open hand. I didn't draw a gun 
on him or kick him. I didn't get him down and put my 
70 knee against his stomach. I didn't beat him after the first 
time on the platform or after he went over to the other plat¬ 
form, or after he had asked the inspectors if they had witnessed it. 
1 was here vesterdav but do not know a man named Claik. I saw 
the gentlemen that you now point out to me, in the witness room 
yesterday and had a conversation with him. lie asked me for a 
light. 1 didn't tell him that I had given Seymoure a bad licking, 
and that I should not have done it, and that Seymoure should have 
seen me first and he could have had the thing fixed up. I didn't tell 
him anything to that effect. The remark was made that Seymoure 
was suing the railroad company, and I said Seymoure ought not to 
sue the railroad company, he ought to sue me. 1 said the railroad 
company didn't touch him. The man out there said “Seymoure was 
badly beat up*’ and 1 said “That is a false statement." That is what 
I told him, but I told him Seymoure should have sued me if any¬ 
body was responsible. 1 suppose 1 continued on working for the 
Railroad Company as special officer for a year or a year and a half 
after this occurrence with Sevmoure. Don't remember whether I 
made a written report of the occurrence. Don't think I did at the 
time. I did make a written report when the case was tried before. 
I told Seymoure not to get off at Danville again, but I don't remem¬ 
ber if he ever did or of seeing him there afterwards. 1 have seen 
him on thi‘ train several times. When 1 saw Sevmoure sitting in 
the baggage room he was rubbing both eyes, and 1 told him he would 
make his eyes sore if he kept doing that. 1 had nothing against the 
hoy and didn't want to see him injure himself in any way. I didn't 
see any red mark on his eye where I had slapped him. 


Redirect examination: 

I am a furniture inspector for the Crook & Bassett Furniture 
71 Co., at Martinsville. Va. Been in that position since last 
.January and before that 1 was with another furniture com¬ 
pany at Danville. 
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Tlicrcupon tlie defendant, to further maintain the issues on his 
part joined, called as a witness Jacob M. Slider, who testified as 
follows: 

I am manager for the Wilson Line, steamboats. In April and 
May 1018 I was superintendent of the Union News Co., with office 
in Philadelphia, hut my headquarters were in Washington, and I 
spent most of mv time here. I made a settlement with Charles .1. 
Sevmoure on account of an injury received by him while on the 
Heading Railroad, and obtained a release. 1 saw him sign the 
release and acted as a witness, (leorge F. Louis was the other 
witness. 


Note. —Release offered in evidence dated Mav 3, 1018, set forth 
that for the sum of $50 the plaintiff released the Heading Railroad 
Co. and the Union News Co. for injuries sustained by him on April 
8, 1918, while traveling on the Heading Railroad out of Philadelphia, 
as the result of a door slamming to on his linger. 

Witness: That paper correctly sets forth the facts alleged therein. 

I have no personal knowledge of the assault claimed to have been 

committed on Sevmoure at Danville. From the time this release 

•/ 

was signed, plaintiff has been round about Washington. Retween 
April 8th and May 3d he was in Philadelphia parti of the time 
and in Washington part of the time. Prior to April 8th he worked 
about 3 days as relief man out of the Philadelphia ofliee of the 
Philiadelphia & Heading. That is, in the 9 days time that he was 
employed there he worked 3 days in all. 


Cross-examination: 

1 do not know how long after the 3d of May this controversy at 
Danville took place. I didn't see him after that date. He 
72 was on the Philadelphia & Heading when he received the 
injury covered by the release, and we injured on the third of 
the 9 davs that he worked. I didn't work after his hand was hurt, 
lie came down to Washington and I paid him $50 for the injury. 


Thereupon the defendant, to further 
part joined, called as a witness George 
follows: 


maintain the issues on his 
F. Lewis, who testified as 


I am employed by the Union News Co., and was so employed in 
May 1918. I was office agent for the Union News Co. at Union 
Station, this city. I had charge of the employment of sending- 
out the newsboys on different roads. 1 know the plaintiff. He 
has worked for me off and on about from 1910 to 1919, when I 
left Washington, but only on short occasions did he work, every 
once in a while. He never did work regularly because I couldn't 
place any dependence in him. During all of that time, from 1910 
to 1919, he was sickly pretty much all the time, in the hospitals 
a great deal of the time. I don't know what his trouble was. 1 
put him to work on the Southern Railway train after he came here 
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from Phildelphia. I witnessed the release that he signed for in¬ 
juries received on the Reading in April 1918, the release being 
dated May 3, 1918. lie had started to work for me when he signed 
the release as news agent on the train. I used him on different 
trains, sometimes 1 would run him out on excursion trains. lie 
ran a good deal on 29 and 30. I don't think he was ever on the 
(\ & (). for me but principally on different trains of the Southern. 

I could not say how long before May 3d he went to work for me 
because he was coming and going all the time. Maybe he would 
work for a couple of weeks and then I would have him off for a 
month. Something would happen. He would get a brain-storm 
or something and I would lay him off. lie would get excited 
73 and throw his head up in the air and call you all sorts of 
names, everything in the world he would call you to get you 
to assault him. I had to put him and his lawyer out of my office 
one night. Every once in a while he would have these spells. 
1 know lots of people that work for me who knew Seymoure. 11 is 
reputation among people who knew him for truth and veracity 
was very bad. lie had a reputation of never knowing what the 
truth was. Seymoure told me about getting into a conflict with 
Mr. Regan at Danville about two davs after it occurred. He was 
in my office at the time. I didn't see him when he came in from 
the run on which he claimed to have been assaulted, as I was not in 
the office. The day that he did complain about it I saw nothing- 
wrong with him at all. He didn't have a black eye and I didn’t 
see where his face was scratched. He was not limping. I cannot 
give you the exact date of that, but I know it was about two or three 
days after the occurrence that he came to me and reported the trouble 
at Danville. My son was in the office at the time as mv assistant. 

t j 


Cross-examination: 

I first went with the News Company in 1882, and Seymoure was 

employed by me off and on from 1910 to 1919. I have no record 

showing how much of that time he worked. There were books 

showing such records but I imagine they have been destroyed. I 

looked for them but could not find them. 1 am now located in 

Philadelphia as inspector. That is an advance over the position 1 

formerly held. I did continue to employ him off* and on for nine 

years although he had a bad reputation for truth and he was pretty 

sickly, but I never went to the hospital to see him. He would tell 

me that he had been in the hospital. We kept records of road sales 

that show the runs he was on, but I think thev have been destroved 

«/ «. 

because I looked for them and could not find them. A week 
74 or two after he reported this occurrence at Danville he came 
to the office one day with a lawyer. 1 had laid plaintiff off 
and he came down with his lawyer to intercede with me to put him 
back to work again. He was laid off on account of some other 
trouble that had nothing to do with this case. I had an argument 
with him and his attorney and finally had to ask them to leave the 
office. I checked the plaintiff's stock in and ordered him out of the 
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office. 1 guess I was a little angry at the time on account of the 
language lie used to me. but I haven't anything against him. 
Xaturallv 1 feel a little more friendly towards the railroads with 
which we are doing business than I would towards Seymourc, that’s 
where mv duty is. It is my recollection that it was about two days 
after the occurrence at Danville that he reported it to me in my of¬ 
fice. hut I didn’t make any record of it. 1 didn’t see any marks on 
his face at all. and didn't look for any, but if he had had a black eve 
ami a scratch I would have seen it. 


Redirect examination: 

At that interview two days after the Danville affair Seymoure told 
me that he had been assaulted by a detective. All that 1 know 
about his going to a hospital frequently is what he told me himself. 
He would be off and 1 would question him about it and he would 
say that he had been sick in the hospital, but did not state his 
trouble. 1 guess he gave that excuse 8 or 10 times, quite often I 
know it was. 


I iceross-examinat ion: 

He didn't tell me that he had been in a hospital after this trouble 
at Danville or that Ik* had gone to a hospital after it. My statement 
is that from 1010 to 1010 there were 8 or 10 times when he told me 
he had been in the hospital. 

Thereupon the defendant, to further maintain the issues on his 
part joined, offered in evidence (he deposition of Thomas 
To Dudley, a colored porter, taken at the former trial of this 
case, who testified at said trial as follows: 


By Mr. Newmyer: 

In 1018 I was train porter on Southern Railway train 20, and am 
still employed on same train, and have been summoned as a witness. 
{ knew plaintiff and recall seeing him on train 20 in connection 
with bis employment by the 1’nion News Co. I don’t know how 
long he was on that run but I guess something like 8 months. I 
recall an occasion when train 20 reached Danville about midnight 
in 1018 when something happened to Seymoure. I didn't see any¬ 
thing on that trip. 1 saw Mr. Seymoure the trip after that and ho 
told me about something happening to him. My train went through 
to Birmingham but I only went as far as Charlotte. I did not go 
back on No. M0 the next morning, but did return on that train the 
next night. 1 saw Seymoure the next trip I took out of Washing¬ 
ton that was about 4 days later. 1 would get to Charlotte early in 
the morning and would leave that night on No. M0 and get back to 
Washington the following morning, when I would have a day and 
a night lav-off here. Four da vs after the trouble Seymoure had, 
when I saw him 1 noticed dark places above his eye and face, some 
scratches in several places. 1 didn't notice anything about the lowei 
part of his body, but he walked like* he was crippled. 
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Cross-examination: 


I saw that liis eye was discolored the following trip that I took 
after tlie time that he went down with me when he got in trouble. 
Don't know what month that was; have no recollection at all when 
it was. It was the following trip after the first one he went down 
with me on No. 29. 1 do not mean that; l mean the following trip 

after Seymoure claimed he got injured. Don't remember what 
month that was. Don’t know anything about his injuries 
70 except what he told me. 

Redirect examination: 


1 saw the marks on his face and the way he walked. I did not 
particularly notice them, hut I did notice there were scratches on 
his face and dark places around his eyes. lie was attending to his 
usual duties as representative of the News Company on the train 
when I saw him. 

Counsel for defendant thereupon offered in evidence the contract 
made by the Southern Railway Company and subsidiary com- 
panics with the Union News Company, dated .January 1. 1017, and 
in force for 3 years from that time. It was stipulated and agreed 
between counsel that a printed copy of said contract might he used 
without requiring the production of the original and proof of signa¬ 
tures. Said printeel copy of the contract is in the words and figures 
as follows: 

Dated January 1, 1917. 


(i 


Southern Railway Company, Atlantic and Yadkin Railway Com¬ 
pany, Yadkin Railroad Company, High Point, Randleman, Ashe- 
boro Si Southern Railroad Company, and Northern Alabama Rail¬ 
way Company, to The Union News Company. 


Agreement. 


Grant of News Privilege for Three Years from .January 1, 1917. 


78 An Agreement, made and entered into this first day of 

January, 1917, by and between 

7 7 


Southern Railway Company, a corporation organized and exist¬ 
ing under and by virtue of the laws of the State of Virginia, 

Atlantic and Yadkin Railway Company, a corporation organized 
and existing under and by virtue of the laws of the State of North 


Carolina, 

Yadkin Railroad Company, a corporation organized and existing 
under and by virtue of the laws of the State of North Carolina. 

High 1 > oint, Randleman, Asheboro Si Southern Railroad Com¬ 
pany, a corporation organized and existing under and by virtue of 
the laws of the State of North Carolina; and 

Northern Alabama Railway Company, a corporation organized 
and existing under and by virtue of the laws of the State of Alabama, 

O v 7 
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Hereinafter for convenience styled the Railway Companies, parties 
of the lirst part; and 

The l nion News Company, a corporation organized and existing 
under and by virtue of the laws of tlie State of New York, herein¬ 
after for convenience styled the News Company, party of the second 
part, 

Witnesseth: 


That the Railway Companies, for and in consideration of the 
payments of the moneys hereinafter agreed to he made to each of 
them by the News Company, and of the covenants of the News Com¬ 
pany, hereinafter expressed, hereby give and grant unto the News 
Company, the right, license or privilege of 


7d (a) Selling hooks, periodicals, newspapers, fruits and such 

other articles as are usually sold by news agents, upon all 
passenger trains (except as hereinafter provided), of the Railway 
Companies operated upon the lines enumerated in Schedule “A” 
hereto annexed and made a part of this agreement; 


Prodded, however, that no such license or privilege is intended to 
he granted, or is to he exercised upon the trains of Southern Rail¬ 
way Company known as the “New York and New Orleans Limited." 
now designated by the train Nos. 87 and 38, or upon any other 
special or limited trains, hereafter put in service, carrying, for the 
accommodation of passengers, only Pullman or other such like 
cars, or upon any special excursion or chartered train of the Rail¬ 
way Companies, or any of them, except by special permission of the 
Passenger Traffic Manager or other properly authorized officer of the 
Railway Companies; and of 

(h) Operating and maintaining lunch counters and cigar and 
news stands at such convenient points as may he designated by 
Southern Railway Company in its following named stations; it 
being understood that the lunch counter and news stand, or cigar 
and news stand, privilege as the case may he, contemplates only 
the privilege, at each station, as designated below, and that at the 
points where the cigar and news stand privilege is to be enjoyed by 
the News Company, no lunches or foods or other articles than cigars, 
cigarettes and tobacco, and newspapers or periodicals, are to he sold, 
to-wit: 


Charlottesville. Ya.news stand. 

Greensboro, N. C.cigar and news stand. 

Charlotte, N. C.cigar and news stand. 

Asheville, N. C.cigar and news stand. 

Spartanburg, S. C.lunch counter, cigar and newsstand. 

Greenville, S. C.lunch counter, cigar and newsstand. 

Rome, <la.lunch counter, cigar and news stand. 

Selma. Ala.lunch counter, cigar and newsstand. 


Provided Further, that said license to operate and maintain lunch 
counters and cigar and news stands at the said stations may he re- 
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voked by Southern Railway Company at any time hereafter, 
•SO by serving upon the New Company ten (10) days’ notice, in 
writing, of the intention of Southern Railway Company so 
to do, in which event the minimum revenue herein guaranteed to 
l>o paid by the News Company to the Southern Railway Company 
shall he reduced in a reasonable amount. 

And the Railway Companies hereby severally, and not jointly, 
covenant and agree: 


1. That they will not grant any license or privilege over any of 
these said lines of the Railway Companies similar to that granted 
unto the News Company by this agreement, unto any other person, 
firm or corporation, during the term of this agreement. 

2. That they will furnish unto the News Company free trans¬ 
portation over their respective lines, to such newsboys of the News 
Company as the News Company may designate, and for the news¬ 
papers and wares to be sold by such newsboys; Provided, However, 
that no more than one such newsboy of the News Company shall be 
transported free upon any one train of any of the Railway Com¬ 
panies at any one time; and Provided Further, that such free trans¬ 
portation shall be limited, both as to said newsboys and their wares, 
to such portions of the respective lines of the several Railway Com¬ 
panies as may he within the runs of said respective newsboys, the 
limits of which said respective runs the News Company shall certify 
unto the respective Railway Companies before such free transporta¬ 
tion shall he allowed; and Provided Further, that such free trans¬ 
portation shall not he used by said newsboys of the News Company, 
except upon the busines sof the News Company in connection with 
this agreement. 

And the News Company hereby covenants and agrees: 

3. That it will render to each of the Railway Companies, parties 
of the first part, respectively, within thirty (30) days after the end 
of each month, during the term of this agreement, a separate state- 
men, specifying thereon the gross revenues or earnings derived bv 

the News Company from its operations on the line or lines 
SI of the railroad of the Railway Company to which such state¬ 
ment is rendered, during the month for which statement is 
rendered, and will, moreover, sutler and permit the Railway Com¬ 
panies, and each of them, to inspect the books, accounts and vouchers 
of the News Company, relative to said revenue, at any and all reason¬ 
able times. 

4. That it will pay monthly unto each of the Railway Companies 
in monthly settlements, upon the statements to be prepared and 
rendered as described in paragraph 3, twenty per cent (20%) of 
the gross income of the News Company, from its sales made in pur¬ 
suance of the terms of this agreement upon each of the lines of the 
Kail way Companies: 

Provided, however, that it will and hereby does guarantee 

(«) Unto Southern Railway Company from the grant of the 
privilege herein contemplated over its lines and the lines of its 

< —439 i a 
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subsidiary companies, a minimum revenue of Seventy-four Thou¬ 
sand Dollars ($74,000.00) per annum; 

(I)) bnlo 1 lie Atlantic it Yadkin Railway Company a minimum 
revenue of Three Hundred and Highly Dollars i$380.00) per 
annum; 

(c) Unto the Yadkin Railroad Company a minimum revenue of 
One Hundred and Twenty-live Dollars ($125.00) per annum; 

(d) Unto the High Point. Randleman. Asheboro and Southern 
Railroad Company a minimum revenue of Forty-five Dollars 
($45.00) per annum; 

(c) Unto the Northern Alabama Railway Company a minimum 
revenue of Three Hundred and Fifty Dollars ($350.00) per annum; 


for the grant of the privilege herein contemplated, upon and over 
their respective lino~ of railroad; payable monthly in like manner; 

But Provided Further, however, that in the (went that the lines 
of any of the Railway Companies or any portion thereof, be 
82 interrupted, or the facilities provided for in this agreement 
be restricted from any cause whatsoever, for such a period 
of time as to affect materially the revenue of the News Company, 
then, and in such event, a reasonable abatement shall be made in 
the guarantee named. 

And Provided Further , that in the event that the Railway Com¬ 
panies. or any of them, should cease to operate any of the lines 
enumerated in Schedule “A.” then and in that event, the said mini¬ 
mum sums guaranteed by the News Company shall be diminished 
by arbitration or conference between the parties hereto. 

5. That the newsboys of the News Company while upon the trains 
and the newsboys or agents of the News Company while in or about 
the stations or other premises of the Railway Companies, or anv of 
them, shall be subject to the directions of the employees of the Rail¬ 
way Companies in charge of such trains, stations, or other prem¬ 
ises; and that such newsboys shall he dressed in neat uniforms, at 
all times while engaged in their business, and shall conduct them¬ 
selves in a seemly and respectful manner to all passengers upon said 
trains, or, in default of the proper obse rvance of any of said provi¬ 
sions, any offending newsboy or agent of the News Company mav he 
promptly ejected from any train, or from any premises of the Rail¬ 
way Companies, bv the employee of that one of the Railway Com¬ 
panies in charge of said train or premises 

6. That newsboys and agents of the News Company shall he gov¬ 
erned by and shall observe all rules from time to time prescribed 
by the General Superintendent of tin* Railway Companies or by his 
representatives, the several division superintendents over their re¬ 
spective divisions, both as to the method of the conduct of the busi¬ 
ness of the News ('ompany. and the character of the articles sold by 
the said newsboys upon ihe trains of the Railway Companies, or any 
of them; it being intended that the General Superintendent and the 
said division superintendents over their respective divisions may 
exercise censorship over the said business of the News Company, 
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regulated only by bis or tlieir own discretion; and the News 
8M company shall be governed by the following such rules, 
among others, to-wit: 

That no cigars or tobacco shall be sold or offered for sale except 
in smoking cars, or smoking compartments of cars. 

That no sandwiches or lunches shall be sold or offered for sale 
in any train or on any station platform of any of the Railway Com¬ 
panies. 

That the News Company shall not charge more than the usual 
market price for any article sold by it. 

That the News Company shall not sell any liquid refreshments 
or any prize or gift packages or any obscene or indecent matter, of 
any nature whatsoever. 

That the newsboys of the News Company shall not work Pullman 
cars in any train of the Railway Companies more than twice in each 
forty miles run thereby, nor enter Pullman cars before 8.00 A. M., 
or after 7.00 P. M. 

That the News Company shall have the right to ship, and the 
Railway Companies will transport, free, between points on the lines 
of the Railway Companies, such wares of the News Company as are 
sold by newsboys upon trains of the Railway Companies under the 
terms of this agreement, and are intended to replenish the stock of 
the News Company at distributing points on the said lines of the 
Railway Companies; Provided, however, that no such shipment on 
any one train of the Railway Companies shall exceed three hundred 
(MOO) pounds in weight; it being undeistood that this limitation 
as to weight shall not include the wares carried bv newsbovs for sale 
on trains under the terms of this agreement. 

That every trunk or package containing wares of the News Com¬ 
pany and intended for free transportation under the terms of this 
agreement shall be placed by the agents of the News Company in 
the baggage cars or such other place upon the train upon which the 
same is to be transported, as may be designated by the conductor 
thereof not less than ten minutes before the time of departure 
84 of said train and shall not be removed from such assigned 
position on said train during the run thereof or at the end 
thereof until all passengers shall have alighted from the cars, and 
passed off the platform. 

7. That it will, at its own cost and expense, take out and main¬ 
tain any and all licenses, and pay any and all taxes which may in 
any way be required for or levied upon the business of the News 
Company under the terms of this agreement. 

8. That it will give the Railway Companies such bond or other 
security for the faithful performance of its covenants in this agree¬ 
ment contained as may be required by the Railway Companies. 

9. That it will indemnify, and save harmless the Railway Com¬ 
panies, and each of them, against any and all claims, demands, suits, 
judgments or sums of money, accruing to any person by reason of 
loss or injury to the News Company, any of its employees, or to any 
third persons, either in person or estate, and arising out of the exer¬ 
cise of the privilege hereby granted to the News Company, or suffered 
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by any person while traveling upon any transportation issued or 
granted by the Railway Companies, or any of them, for account of 
the News Company, under the terms of this agreement, howsoever 
such loss or in jury mav result. 

And it is mutually covenanted and agreed : 

10. That this agreement shall take effect as of the 1st day of 
January, 1017, and shall continue in force for the full term of 
Three (3) Years from the said 1st day of January, 1017, that is to 
sav, until the 31st day of December, 1010; 

Provided, however, that should the News Company at any time 
fail to comply with any one or more of its covenants herein con¬ 
tained, then, and in that event, the Railway Companies, or any of 
them, may, at their or its option, terminate the same upon ten (10) 
days’ notice, in writing, to the News Company, of the election so 
to do. 


85 In Witness Whereof, the parties hereto have executed these 

presents the dav and year first above written. 

SOUTHERN RAILWAY COMPANY, 
By H. B. SPENCER, 

I ' ice-Presidcnt . 

Attest: 

[seal.] GEO. R. ANDERSON, 

Assist an t Secretary. 

ATLANTIC AND YADKIN RAILWAY 
COMPANY, 

By H. B. SPENCER, 

Vice-President. 

Attest: 

[seal.] GEO. R. ANDERSON, 

A ssisfa n t Sec ret a ry. 

YADKIN RAILROAD COMPANY, 

By H. B. SPENCER, 

Vice-President. 

Attest! 

[seal.] GEO. R. ANDERSON, 

Assistant Secretary. 

HIGH POINT, RANDI.EMAN, ASHE- 
BORO & SOUTHERN RAILROAD 
COMPANY, 

Bv H. B. SPENCER, 

Vice-President. 


Attest: 
[seal.] 
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GEO. R. ANDERSON, 

Assistant Secretary. 

NORTHERN ALABAMA RAILWAY 
COMPANY, 

Bv II. B. SPENCER, 

Vice-President. 
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Attest: 

| seal. ] 


Attest: 


SEAL. 


PII. 


GEO. R. ANDERSON, 

Assistant Secretary. 


n 

rpT T T.'' 
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THE UNION NEWS COMPANY, 
By H. M. WILLIAMS, 

President. 

FRANK T. WILLIAMS, 

Secretary. 

Schedule “A.” 


Lines of Road. 

Southern Railway Company and Subsidiary Companies. 

Washington, D. C., to Columbus, Miss. 

Manassas to Harrisonburg, Va. 

Cal vert on to Warrenton, Va. 

Danville to West Point, Ya. 

Danville to W est Norfolk, Ya. 

Emporia to Claremont, Va. 

Buffalo Junction to Buffalo Lithia Springs, Ya. 

Keysville, Va., to Durham, N. C. 

University to Chapel Hill, N. C. 

Oxford to Henderson, N. C. 

Greensboro to Goldsboro, N. C. 

Selma, N. C., to Norfolk, Ya. 

Greensboro to North Wilkesboro, N. C. 

Winston-Salem to Charlotte, N. C. 

Statesville to Taylorsville, N. C. 

Mooresville to Statesville, N. C. 

Salisbury, N. C., to Morristown, Tenn. 

Morristown to Corrvton, Tenn. 

Asheville to Murphy, N. C. 

Charlotte, N. C., to Augusta, Ga. 

Biltmorc, N. C., to Alston, S. C. 

Lockhart Junction to Lockhart, S. C. 

Columbia to Greenville, S. C. 

Hodges to Abbeville, S. C. 

Oayce, S. C., to Savannah, Ga. 

Savannah, Ga., to Jacksonville, Fla. 

Perry to Batesburg, S. C. 

Charleston, S. C., to Augusta, Ga. 

Branchville to Columbia, S. C. 

Kingville to Camden, S. C. 

Sumter Junction to Sumter, S. C. 

Aiken to Edgefield, S. C. 

Toccoa to Elberton, Ga. 

Lula to Athens, Ga. 

88 Chamblee to Roswell, Ga. 

Bristol to Chattanooga, Tenn. 


54 


DIR. GEX. Of RAILROADS VS. CHARLES J. SEYMOl'RE. 


Fmbreeville Junction to Fmbreeville, Teno. 

Knoxville. Tcnn., to Middlesboro, Kv. 

Knoxville. Tenn.. to Fonde, Kv. 

Yasper to La Follotte, Tenn. 

Knoxville to Alcoa, Tenn. 

Maryville to Walland, Tenn. 

Knoxville to Tlarrinian Junction, Tenn. 

Cleveland, Tenn., to Cohutta, Ga. 

Ooltewah Junction, Tenn.. to Brunswick, Ga. 

Cochran to Hawkinsville, Ga. 

Atlanta to Fort Valiev, Ga. 

McDonough to Columbus, Ga. 

North Koine. Ga., to Attalla, Ala. 

Koine. Ga.. to Meridian, Miss. 

Wilton to Birmingham, Ala. 

Gurnee .Junction to Blocton, Ala. 

Marion .Junction to Akron, Ala. 

Marion Junction to Mobile, Ala. 

Chattanooga to Memphis, Tenn. 

Moscow to Somerville, Tenn. 

Hendersonville to Lake Toxawav, X. C. 

Louisville to Danville. Kv. 

Lawrenceburg to Lexington. Ky. 

Versailles to Georgetown, Ky. 

New Albany, Ind., to Fast St. Louis, Ill. 

Fvansville to Jasper, Ind. 

Lincoln City to Cannelton, Ind. 

Kockport Junction to Kockport, Ind. 

Marion, X. C., to Camden, S. C. 

Blacksburg to Gaffney, S. C. 

Mountain 4'itv. Term., to St. Charles, Va. 

Moccasin (lap. Ya., to Persia, Tenn. 

Bulls Gap to Kogersville, Tenn. 

Atlantic and Yadkin Railway Company. 

Mt. Airy to Sanford, X. C. 

Stokesdale to Madison, X. C. 

Climax to Kamseur, X. C. 

81) Yadkin Railroad Company. 

Salisbury to Xorwood, X. C. 

High Point, Randleman, Asheboro and Southern Railroad Company. 
High Point to Asheboro, X. C. 

Northern Alabama Railway Company. 

Sheffield to Parrish, Ala. 

Riverton Junction to Riverton, Ala. 


DIR. GEX. OF RAILROADS VS. CHARLES J. SEYMOURE. 


OO 


90 (Bond.) 

Know all men by these presents, that we The Union News Com¬ 
pany, a corporation organized and existing under and by virtue of 
the laws of the State of New York, as principal, and S. S. Blood and 
•J. A. Marsh as sureties, are held and firmly bound unto Southern 
Railway Company, Atlantic and Yadkin Railway Company, Yadkin 
Railroad Company, High Point, Randleman, Asheboro and South¬ 
ern Railroad Company, and Northern Alabama Railway Company, 
and each of them, in the penal sum of eighteen thousand dollars 
($18,000.00), for which payment, well and truly to be made, we 
do bind ourselves and our respective heirs, excutors, and administra¬ 
tors, successors and assigns firmly by these presents. 

Witness the following signatures and seals, this 27th day of Feb¬ 
ruary 1917. 

The condition of this obligation is such that 

Whereas, Southern Railway Company, Atlantic & Yadkin Rail¬ 
way Company, Yadkin Railroad Company, High Point, Randleman, 
Asheboro & Southern Railroad Company and Northern Alabama 
Railway Company, by an instrument, in writing, bearing date of 
the first day of January, 1917, to which reference is hereby made 
for greater certainty as to the terms and provisions of said agree¬ 
ment have granted unto the Union News Company, certain privileges 
with respect to the sale of books, periodicals, newspapers, fruits, etc., 
upon their respective trains; and the maintenance and operation of 
lunch counters, cigars and news stands in certain depots and stations 
of the said Railway Companies; and 

Whereas, Union News Company has entered into certain coven¬ 
ants with said Railway Companies, as expressed in said agreement; 

Now. therefore, should the said Union News Company well 
HO 1 /* and truly carry out and comply with each and every its 
covenants in said agreement, beaiing date of the first day of 
January, 1917, contained, then this obligation to be void; other¬ 
wise to remain in full force and virtue. 

THE UNION NEWS COMPANY, 
By H. M. WILLIAMS, 

President. 

Attest i 

| seal.] FRANK T. WILLIAMS, 

Secretary. 

S. S. BLOOD, r*EAL.l 
J. A. MARSH, [seal.] 

Sinned, sealed and delivered, in presence of: 

1.. CHARLES FARRELLY, 

WM. J. MUIR, 

Subscribing Witness. 
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01 Thereupon the defendant, to further maintain the issues 

on 1 1 is part joined, offered in evidence the deposition of I)r. 
Julian Robinson, taken at the former trial of this ease, in which the 
witness testified as follows: 

1 am a practicing physician and surgeon at Danville, and wish 
to get hack as quickly as possible because I have two cases to operate 
on. I have been a physician since 1903, am chief of the staff of 
the Danville General Hospital. 1 recall plaintiff calling on me one 
night for treatment in 191K. It was in the month of May, if 1 
recall correctly, and was around midnight 1 should say. 1 saw 
him and examined him. He said he had been struck on the head 
by an officer at the Southern Railway depot. T examined his head, 
found a slight contusion over the forehead or in the neighborhood 
of one eye. I don’t recall which. I didn’t find any other injury. 
1 don’t recall that I prescribed anything for him, I don’t think I 
did. lie did not appear to be injured in any other way than by 
the slight contusion on the side of his forehead. 1 didn’t see anv- 
thing else. He didn’t complain of any other injury. He didn't 
complain of injury to his body or arms. T didn’t see any indication 
of blood or bleeding on him or about his face or head. I examined 
his head. J don’t think there was any swelling there but I won't be 
positive. 

Cross-examination. 


By Mr. Xewmyer: 

He came to my residence about midnight, which is about a mile 
and a half, probably, from the depot. 1 was doctor for the Southern 
Railway at the time and still am. I think I was asleep when he 
came and lie aroused me and 1 went downstairs. He was there be¬ 
tween d and 10 minutes I think. I don’t recall suggesting 
92 to him whether or not he wanted to to go to the hospital. I 
mav have done so. I recall the contusion on his forehead 

V 

but I am not positive as to which side it was on. I made a written 
memorandum of the matter next morning and reported to the chief 
surgeon of the Southern Railway <& to the Superintendent of the 
Division. 1 haven't that report. When I was up here a month ago 
for the purposes of attending the trial 1 found that report and read 
it over, but last night when I left to come up here I could not place 
my hand on the report. I cannot recall when T made that report, 
but we usually make them promptly. They are stereotyped reports, 
and made probably within 10 days of the occurrence. I don’t think 
1 examined nlaintiff’s abdomen or his testicles. Don’t recall examin¬ 
ing his hands. I examined his head. That is the only examination 
I recall making. 1 have examined a number of people since then, 
and it is hard to recall. He told me that he had been struck on the 
head by an officer but did not say it was a Southern Railway officer. 
I made a report of it to the Southern because T was under the im¬ 
pression that he was an employe of the Southern at the time. I 
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111 ink lie told me lie was a newsboy. I didn’t know that the news¬ 
boys were not employes of the Southern. 1 don't recall whether he 
had any uniform on. I don’t recall whether the contusion I saw 
was on the forehead or in the neighborhood of the eye. My re¬ 
collection is there were no other contusions, hut I am not positive 
as to that. I recall receiving a telephone call after Seymoure left. 
1 am not positive who was calling, but the inquiry was as to whether 
or not Seymoure had been to my office for treatment. I don’t think 
the party calling told me who he was. He asked me if 1 had seen 
a party by the name of Seymoure, and if he was seriously injured, 
or how hadlv he was injured, or something to that effect. That was 
very shortly after Seymoure had left, probably 30 minutes. I don’t 
know that 1 knew at the time who 1 was talking to, hut I would 
03 not like to say positively. I have heard since that is was 
Mr. Regan, and that is why 1 am a little confused as to 
whether I knew at the time. I don't recall him saying over the 
phone that “This is Mr. Regan, the special officer of the Southern*’ 
and then of his inquiring whether the man had been to see me, 
hut Mr. Regan told me today he was the man. I don't know what 
position he holds. T saw him at the courthouse today. At the time 
of this occurrence in 1018 the Southern Railway was being operated 
by the Director General of Railroads. I can recall that I had a tele¬ 
phone conversation but 1 do not remember who it was that called me. 


1 think l gave the information requested. 1 didn’t tell Seymoure 1 
would report my examination or ask his permission to do so. I 
never do that. I did not make any report of the case because of 
the telephone conversation that I had. 1 should say 1 had examined 
100 people for the Southern Railway since May, 1918. Have no 
idea how many others I have examined, hut I have been busy all 
the time. Could not give you the number. I saw Mr. Seymoure in 
my living room. I do not recall the amount of light that was in the 


room but I think 
from the ceiling. 


probably a cluster of 5 electric lights suspended 
Don’t think 1 had him remove ariv of his clothes. 


Redirect examination : 

I don’t recall seeing any hlood at all on him. I recall that I 
did not think his injuries were of a serious nature, lie seemed to 
be rather excited. 1 think my memorandum of his visit was made 
within the next 10 days, that is, an office record. I kept a copy 
of the report 1 sent to the chief surgeon of the Railroad. This 
is the record I am speaking of. My recollection is that Seymoure 
limited his complaint to his head. If he had complained of his 
hand, or other part of his body 1 would have examined it. I have 
no recollection of examining either his body or his hands. 
94 Rut my recollection at this time is not very positive as to 
just what he did complain about. 


Thereupon the plaintiff was recalled for further cross examina¬ 
tion, and testified as follows: 

8—4397a 
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When I went out on train *20 on the occasion in controversy, 
I didn't have anv ticket and didn't nav anv fare. My uniform 
passed me and my stock. I didn't have to pay any charges for 
carrying the stock. 1 was oil duty when I got oil the train at 
Danville, and was oil' duty when Began hit me. 

By Mr. Xewmver: 

t j 

I was on my way to put my stock in the baggage room until 
No. 30 came along. Bv oil' dutv 1 mean 1 was onlv authorized to 
sell stuff on the trains but not on the platforms. 

Bv Mr. Hamilton: 

4* 

I could have sold stuff on the platform or in the baggage room but 
didn’t sell in the baggage room unless some of the porters wanted 
to buv. I had no instructions not to sell anything after 1 got olf 
the train and 1 could have sold stuff if 1 wanted to. The more 1 
sold the more to my credit. I got 18 per cent of all sales. 

This was all the testimonv offered bv the defendant. 


Thereupon the plaintiff, in rebuttal, offered as a witness Cyril G. 
Clark, who testified as follows: 

I have lived in Washington all mv life, and am District 
manager of the Xorth American Accident Company. The plain¬ 
tiff' is employed by me. 1 was in court yesterday, under subpiena 
to appear as a witness, and am the man who was identified this 
morning by Mr. Began. I saw Began in the ante-room yesterday, 
and had 3 or d minutes conversation with him. 1 first asked 
him for a match, and in the course of the next 30 minutes 
95 he asked me if 1 was down here in Mr. Seymoure *s behalf. 

I told him I had been subpoenaed as a character witness. 
He said “Does Seymoure work for von?" 1 said “Yes." He said 
“What is your business?" I told him the insurance business. He 
said “What kind?” I said “Accident and health.” He said “That’s 
peculiar, I lost this eye and I had three policies.” Then he started 
to explain about it and got very friendly, and he referred to Seymoure 
a few minutes later and said these words without my asking “1 
admit I beat him up and beat him up bad” and he said “1 admit 
1 did wrong, but if he had come to me, we probably could have 
fixed it up.” He didn't tell me that Seymoure should have sued 
him and not the Southern Bailway. He implied this; that pos¬ 
sibly if they had worked together he might have come out better 
and quicker. Seymoure worked for my father when I was a small 
boy, probably 8 or 9 years of age. Mv father was manager before 
me and Seymoure worked for my father. 1 have known Seymoure 
for a number of years, and know other people that know him and 
know his reputation for truth and veracity. It is very good. 
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(Toss-examination: 

Seymoure is employed by mo and I came here to testify in be¬ 
half of plaint ill' as to his character. I never saw Regan before yester- 
dav but I heard Sevmoure say that he was the road detective. lie 

V li %J 

was an entire stranger to me when I asked him for a match. In the 
course of conversation I told him I had been subpoenaed here by 
Sevmoure and Sevmoure was emploved bv me. and without solicita- 
lion from me or any questions he made the statement “I admit I 
beat him up" though he didn’t blurt it out. lie said it after we had 
first talked about insurance and claims, and he said “If he had come 
to me, I would have fixed it up with him.’’ He didn’t say that if 
Sevmoure had any cause of action to ought to have sued him and 
not the Director (Jeneral. This conversation took place late 
9G in the afternoon, in the witness room. There were other 
people in the room, but they were in one corner, and we were 
in another. 

Thereupon plaintiff, further in rebuttal, called as a witness 
William J. Barfoeer, who testified as follows: 

1 am a policeman and precinct detective at No. 2 Precinct. Have 
been a policeman over 20 years. 1 was detailed at the railroad station 
for nearly 5 years. I have known Sevmoure about 20 years, and 
know other people who know him. 11 is reputation for truth and 
veracity is good. 

Cross-examination: 

I never heard the question of his reputation discussed. Never en¬ 
gaged in any conversation involving the question of his truthfulness. 
I never had reason to believe he was anything but honest. Never 
heard anyone ask questions about his truth and veracity. 

Thereupon plaintiff, in further rebuttal, offered as a witness 
Archie I). Engel, who testified as follow’s: 

1 have lived in Washington all my life, and am an optometrist 
and optician, and have known Seymoure about (5 years. Know’ 
other people who know him. Know his reputation for truth and 
veracity. I should sav it was very good. 

Cross-examination: 

I have had business dealings with him with regard to telescopes 
and things of that character. lie had some telescopes and I had 
some, and sometimes we exhibited things through them. I have 
never engaged in any discussion with anybody touching the sub¬ 
ject of his truth and veracity. 

Redirect examination : 

I have never heard the subject questioned. 
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Thereupon plaintiff, further in rebuttal, offered as a witness 
William Howard Kniner, who testified as follows: 

07 I have lived in the District of Columbia since 1901. I am 

a stage carpenter at the Karle Theater. I have known Sey- 
moure 8 or It years, something like that. I know other people who 
know him. 1 know his reputation for truth and veracity. It has 
been very good. I never heard anything against him. He is in the 
insurance business, and that business brings him in contact with my 
people. lie solicits people traveling from town to town in the 
theatrical profession, and I have always heard him spoken of highly. 
I have never heard anything against him. 


Cross-examination: 

1 don’t know how long he has been in the insurance business. I 
only know him from coming around the theater for the purpose of 
soliciting insurance. Don’t know what business he was in before he 
started coining to the theater. I did not know him when he was with 
the News Company, and the only way I came in contact with him 
was when he came around the theater soliciting insurance business 
from the stage people. 1 have taken :> years of insurance with him 
myself, hut have had no other dealings with him and don't know 
anyone else who has dealings with him outside of the theater. He 
would come there two or three nights a week soliciting business and 
giving policies to the people. 

This was all the evidence offered on behalf of the plaintiff. 

Thereupon the defendant called 0. L. Rogers, who testified as 
follows: 

I am a member of the police force of the Chesapeake & Ohio 
Railway Company, and was in the witness room yesterday when a 
conversation took place between Mr. Regan and Mr. Cyril O. 
98 Clark. I recognize Mr. Clark as the man who was there. I 
was present when he was talking with Mr. Regan. I noticed 
him request a light from Mr. Regan for a cigarette, and after getting 
it they both sat down within two or three feet of me, and a conversa¬ 
tion then took place upon the case on trial. The conversation dealt 
with this trial. What he said to Regan I can’t recall. I couldn’t 
hear that, hut Regan said to him ‘‘How is Seymoure?” and he said 
He is getting along all right. lie is working for me.’’ Regan said 
If he thought I whipped him, why didn’t lie sue me? What did 
he want to sue the railroad company for?” He said “I didn’t whip 
that fellow’’ and that about ended the conversation as far as I 
listened. Regan positively didn’t say in that conversation to Mr. 
Clark ‘‘I admit that I heat him up. \ admit that I did wrong” and 
that if he had come to him, Regan, he would have fixed it up with 
him, or words to that effect. There was no such conversation at all. 


i i 
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Cross-examination: 

I am employed by the Chesapeake & Ohio Railway Company, 
and was sent here on account of this trial. 1 was in tlie sendee of the 
Southern Railway when this affair took place. I worked for the 
Southern about 12 years. 1 am in the police department of the 
C. O. I have worked with Regan about 2 years. During that 
time we worked between Lynchburg and Danville. I was stationed 
at Lynchburg and he was stationed at Danville, and we came to¬ 
gether frequently. I always carry a gun and have for 35 years. 
I have been working as a special officer of the railroads since 1890. 
Carried a gun all my life. I was standing right alongside of these 
two men in the witness room yesterday and thev were sitting down. 
There were no chairs between where 1 was standing and where they 
were sitting. 1 was not paying attention to them but when 

99 I heard some inquiry with regard to this case I naturally 
listened. I did not hear everything that took place. After 

that I went out into the next room to smoke because there was a 
lady sitting in the room. They had finished talking about the case 
before I went out, and were talking about something else. Mr. 
Regan said to him “How is Seymoure” and he said “All right, he 
works for me,” and Regan said “he ought not to sue the railroad 
company, he ought to sue me." After that I went out and lit my 
pipe in the next room. That ended the conversation with regard 
to this man Seymoure. They had quit talking about Seymoure 
when 1 left the room. They might have renewed the subject after 
I left, 1 could not tell. 

It was thereupon stipulated by counsel that Regan had been ap¬ 
pointed special police agent under the provisions of Section 3944 
of the Virginia Code. 

This was all the evidence offered on behalf of the defendant. 

Thereupon the defendant, by his counsel, moved the court to 
instruct the jury upon all the evidence to return a verdict for the 
defendant upon the grounds. 

First. That the plaintiff was not a passenger on the train at tho 
time of the alleged assault. 

Second. Because neither the defendant nor anv of his officers or 

t/ 

agents authorized or directed the commission of said assault, or rati¬ 
fied or approved it after the assault was committed. 

Third. Because there is no evidence showing any negligence 
upon the part of the defendant in the selection and employment of 
Regan by the defendant, or that the said special officer 

100 Regan was an improper or unfit persons to employ as a spe¬ 
cial officer. 

Fourth. Because at the time of said assault, the said special of¬ 
ficer Regan was acting solely as city policeman of Danville, or as a 
special state officer under a commission from the proper state au¬ 
thorities in enforcing the law of the said state of Virginia, and not 
as the agent of defendant, and in making such assault was not act- 
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ing under Iho direelion of any agent of the defendant, or for tlie 
protection of the properly of tlie defendant, and in committing such 
assault was going beyond the scope of any employment he had from 
the defendant, the motive for the said assault being either for the 
vindication or enforcement of the law, or a desire on the part of the 
oflicor to avenge insulting language used toward himself personally. 

Fifth. Because the evidence fails to disclose that the witness 
Regan was employed by the defendant in any capacity other than 
as a policeman, or that he, in fact, was employed to perform or was 
performing any other duties than police duties, or that tlie de¬ 
fendant exercised any control over him in the performance of his 
police duties. 

Sixth. Because the declaration and other pleadings in the case 
show on their face that the cause of action set up in the declaration, 
and each count thereof, is barred bv the statute of limitations. 


After argument the court overruled the defendant’s motion for 
a directed verdict, to which action of the court the defendant then 
and there excepted, and said exception was duly noted upon the 
minutes of the court. 

Thereupon the following took place: 

The Court: If you have any instructions to read, I will be glad 
to look at them. 

101 Mr. Xewmyer: If your Honor please, I had some, but I 
will he glad to have your Honor submit it without instruc¬ 


tions. 

The Court 


I would like to look over what instructions you may 


have. 


Mr. Xewmvcr: I desire to have vour Honor submit the case to 
*/ «/ 

the jury upon the fourth count, and to withdraw from the con¬ 
sideration of the jury the other counts. 

The Court: As 1 gather from the opinion delivered by the Court 
of Appeals, that court would consider the proper test to be whether 
the jury found as a fact that what Regan did was in the scope of his 
employment as special officer of the railroad company, and acting 
as such. If it was not. then there would be no liability. If it was, 
there would be. I think it probably would he safer to adhere pretty 
closely to tin* way the court has stated it in its opinion, so that f 
think it would he best to decline all these instructions and to charge 
as nearly as possible as the matter is expressed in the opinion. 

Mr. Hamilton: 1 ask your Honor to give me an exception. 

The Court: We always note exceptions on the instructions and 
file them with the clerk, so that vou mav have the full benefit of 

7 O V 

the exception. 


Thereupon the defendant prayed the court to grant the following 
inst ructions: 


1. The court instructs the jury upon all the evidence to return 
a verdict for the defendant on all counts of the declaration. 


Refused. Exception. W. P. S. 
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3. The court instructs the jury that if they believe special of¬ 
ficer Regan assaulted the plaintiff while acting in the performance 
of his duties as a peace officer and not as an agent or employe of 
the defendant, Director General of Railroads, in the pro- 
102 tection of the passengers on the train under his care and 
control, then their verdict should be for the defendant, even 
though they further believe that at the time of said alleged assault 
the plaintiff was not guilty of any act justifying his detention or 
arrest, and the said special police officer was not justified in believ¬ 
ing that the plaintiff was violating any law, and said arrest and as¬ 
sault made by said police officer was without justification. 

Refused. Exception. \V. P. S. 


4. The jury are instructed that it was the duty of the defendant 
to protect the passengers on the train from such acts as it was claimed 
by the defendant that the plaintiff was guilty of, and to eject the 
plaintiff from the premises if necessary for that purpose; and if they 
believe from the evidence that the witness Regan, in reprimanding 
the plaintiff, and subsequently taking him into custody, was per¬ 
forming the duty of protecting passengers upon the train from an¬ 
noyance and insult, and that in so doing he used no more force 
than was necessary to overcome the plaintiff’s resistance, and to re¬ 
move the plaintiff from the station platform, then they are instructed 
that their verdict should be for the defendant. 

Refused. Exception. W. P. S. 

5. The jury are instructed that the witness Regan was appointed 
a special police agent under authority of the State of Virginia, with 
all the powers and authority which could he lawfully exercised bv any 
constable or police officer of said state, and that when such an officer 
makes an arrest of offenders and disorderly persons, or for the preser¬ 
vation of the peace, or for the enforcement of the laws against 
crimes, it is a presumption of law that he is acting within his 
official capacity as an agent of the state, and not as an agent of 
his employer. Being an officer whose duties are prescribed by law, 
it should be presumed, until the contrary is made to appear, that 

his employment contemplates only the exercise of such powers 
103 as the law confers upon him, but this presumption is one 
of fact, and if it is overcome by a fair preponderance of the 
evidence showing that in making the arrest or committing the as¬ 
sault he acted under the orders of his employer, then and in that 
event the employer would be liable for such unlawful act of the 
officer. 

Refused. Exception. W. P. S. 

0. The jury are instructed that if they believe from the evidence 
that special officer Regan, in committing the alleged assault upon 
plaintiff was not acting in the protection of the property of the 
defendant or in the defense of the passengers under his charge, and 
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said allowed arrest and assault was not made in the presence or with 
the knowledge of any of the officers of said defendant, then they 
are instructed that the said Kogan in committing said alleged as¬ 
sault upon the plaintiff was not acting within the scope of his em¬ 
ployment as an agent of the defendant, and their verdict should he 
for said defendant. 

Kef used. Exception. W. P. S. 


7. The jury arc instructed that if they find at the time of the 
accident the plaintiff was suffering from a congenital condition, 
then, even if they find a verdict for the plaintiff, they should not 
allow him anything for said congenital condition, and in estimating 
his damages he is only entitled to recover for such pain and suffering 
as were the natural and proximate result of the assault complained 
of. and they should disregard any pain or suffering or financial loss, 
if any, sustained by him that may be the result of the disease or 
congenital condition from which he suffering at the time of the 
assault complained of. 

Granted. W. P. S. 


S. The court instructs the jury that under the contract of Janu¬ 
ary 1, PUT. between the Southern Railway and the Pnion News 
Company, the plaintiff was not a passenger while riding on train 
*21), or after he had alighted therefrom at Danville, Va., on 
104 the occasion mentioned in the declaration and was not en¬ 
titled to that high degree of care and protection required of 
railroads in transporting passengers, and, further, that the Director 
General of Railroads who had taken over the said Southern Railway, 
and said contract, was not, so far as the business transacted under 
said contract was concerned, operating as a common carrier but as 
a private carrier, and was only required to exercise ordinary care, 
and he cannot be held liable in this case unless the jury believe 
from a preponderance of the evidence that he failed to exercise 
ordinary care in the selection or retention of the special police agent 
Regan in his service. 

Refused. Exception. W. P. S. 


Thereupon the court, of its own motion, charged the jury as fol¬ 
lows : 

The Court: Gentlemen of the Jury, the case is submitted to you 
upon the fourth count. I shall call your attention to the essential 
allegations in the count and explain to you the law of the case as 
it has been determined already, and leave to you the questions of 
fact. 

The plaintiff alleges that the Director General of Railroads, the 
defendant, having an office in the District, was at the time in ques¬ 
tion and for sometime before engaged in the business of a common 
carrier of passengers in the District of Columbia and the state of 



DIR. GEN. OF RAILROADS VS. CHARLES J. SEYMOURE. 


65 


Virginia and elsewhere, and in connection therewith maintained and 
operated certain trains, railway stations and terminals in the state 
of Virginia, including one at Danville, and maintained, hired and 
controlled employes, including special officers and railway detectives 
in connection with its said business, who were empowered by the 
defendant, among other things, to guard its property and enforce its 
regulations and rules; that the plaintiff, by defendant’s invitation 
had been conveyed on one of its interstate trains from the 

105 District of Columbia to Danville and had just aligted from 
the train and was lawfully upon and about its said premises; 

that thereupon it became the duty of the defendant to use due and 
proper care to protect the plaintiff while upon the premises as afore¬ 
said from all injury, violence, negligence and ill treatment at the 
instance of the defendant or its agents or employes in the course of 
its business; that the defendant, disregarding this duty, and violating 
it, maintained and employed incompetent and reckless employes, 
and by its agents, servants and employes, acting within the scope 
of their employment and authority, and while acting for and on 
behalf of the defendant, wantonly made a violent and vicious as¬ 
sault upon the plaintiff, and in the presence of other persons struck 
and assaulted him, struck him in a number of places about his face, 
head and body, knocked him down, threatened him with a revolver, 
and with vile language, and dangerously, seriously and permanently 
injuring him internally and in and about his head, face, body, 
arms and nose, thereby causing him to suffer, and that he will perma¬ 
nently suffer great physical pain, weakness and disability and mental 
anguish and humiliation; and that he has paid out sums of money 
and incurred obligations in order to be cured of the injuries, and 
has lost time from his employment and lost earnings that he other¬ 
wise would have made and that his nervous system has been severely 
injured. 

There is no question of fact, as 1 understand it, with regard to 
the first allegation, or respecting the operation of the road and the 
maintaining of stations by the defendant, nor in the allegation that 
it did have employes and special officers and railway detectives 
who were empowered by it to guard its property and enforce its 
rules and regulations. There seems to be no question in the case— 
I understand there is none—that the plaintiff by the invita- 

106 lion of the defendant had been conveved on one of its trains 
from the District of Columbia to the city of Danville and had 

just alighted form the train and was lawfully upon and about 
those premises. 

The evidence of the plaintiff tends to show that he had alighted 
from the train in the course of his duty as a news man and was 
following the truck carrying has goods to the baggage room where 
they were to be kept until he could take the next train back to the 
District ; that he was following them in the course of his duty as 
a news agent and that what occurred, occurred while he was doing 
that. 
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If that is true, then it follows, as a matter of law, as I understand 
it and charge you, that it was the dutv of the defendant to use 
due and proper care; that is, reasonable care, to protect him at that 
time and place from all injury, violence and ill treatment at the 
instance of the defendant and its agents or employes while acting 
in the course of the defendant’s business. 

That brings us to the specific allegations of the disregard of the 
duty. 1 call your particular attention to the particular averments, 
because it is this which you are to inquire about in the evidence 
and see whether the plaintiff has carried the burden. It is the 
duty of the plaintiff to make out by a fair preponderance of the 
evidence the substantial matters alleged here. 

The allegation is that the defendant had employed incompetent 
and reckless employes and by its agents, servants and employes, 
acting within the scope of their employment and authority and 
while acting for and on behalf of the defendant did these things. 

I call your attention particularly to that, because in order for 
the plaintiff to recover it is necessary for you to find for the evidence 
that Regan, in doing what he is complained of having done, 

107 was acting within the scope of his employment and authority 
as an agent of the railroad or the defendant, and while he 

was acting for the defendant, because the law is that if he did what 
he did, maliciously and in the pursuit of some purpose of his own, 
and not in the scope of his employment or for the benefit of the 
railroad company, or the defendant, I should say, the defendant 
is not liable. If, entirely outside of his dutv as an agent or 
officer of the defendant company he committed an assault upon the 
plaintiff, the defendant would not be liable for it. It would be 
necessary for you to find that he did it while acting in the scope 
of his employment for the defendant. 

Another distinction to be observed is this: was he acting within 
the scope of his employment and authority and acting for the 
defendant in distinction from acting as a public officer of the state. 
That is, a police officer, a peace officer. If he was acting entirely 
in that capacity the defendant is not liable for his conduct, and it 
is a question for you, the jury, to decide whether in doing the 
things complained of he was acting as the defendant’s servant or, 
on the other hand, was acting as a public officer. 

The defendant owed the duty to the plaintiff that its employes 
should treat him in a decent manner and protect him from attack, 
and thq fact that Regan was a special officer did not in any way 
alter the situation or relieve defendant from its liability if Regan 
was acting for the defendant at the time and in the scope* of his 
employment, so that you will consider whether Regan was, in doing 
the things complained, attending to the business of the company 
and acting within the scope of his duty as an employe of the de¬ 
fendant. 

The Court of Appeals has already held upon a record which is 
the same as the present record, so far as this point is con- 

108 cerned, that Regan was primarily a servant of the company 
and that his duties as a public officer were incidental, and 
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it is for tlie jury to say whether, in view of the dual character 
which lie sustained, that of a public otlicer and an employe of 
the railway company, the acts complained of were done in the 
interest and for the benefit of the company, or whether he was 
acting independently of his duty to the company. In other words, 
was he acting for the supposed benefit of and as agent of the com¬ 
pany in line with his duties and within the general scope of his 
authority? If he was, the defendant is liable for such wrongful acts, 
if you find them to have been committed. 

Now, you will see that in order to determine the question that 
you must decide that it will be necessary for you to first make up 
your minds exactly what did occur. 

The evidence is in conflict upon that subject. 

In the first place, had the plaintiff done something for which 
he might have been arrested properly and lawfully, or had he done 
nothing justifying an arrest? 

You will recall Ihe evidence upon that subject, pro and con, and 
decide that question for yourselves. Just what did occur? What had 
he done and what did Regan do? If Regan assaulted him, under 
what circumstances did he assault him. and did he assault him more 
than once and in what manner did he assault him? When you 
have decided what did occur, what Regan, in fact, did, you will 
then decide the question I have just outlined to you. Was he acting 
maliciously and for some purpose of his own and not as an employe 
of the company, or was he acting merely as a public officer? In 
either of those cases the defendant is not liable. Or was he, on the 
other hand, acting within the scope of his employment and as an 
agent and employe of the defendant company? If you find 
100 the latter to be the fact, then the defendant will be liable. 

I shall not go over the evidence in the case, because it has 
been competently argued, and if I should go over it I think I should 
make it no plainer to you. 

The action is brought to recover compensation. If you find for 
the defendant, of course, you do not come to that question at all, but 
if you find for the plaintiff, by a fair preponderance of the evidence, 
then you come to the question of damages. It is not a case in which 
the jury are at liberty to allow anything by way of punishment. 
They are strictly limited to the damages which have been sustained 
by the plaintiff and the verdict should be only a fair compensation 
for the injuries which you find that he sustained in the manner 
charged in the declaration. 

The instruction that has been read to you is a correct statement of 
the law upon the subject of damages, and if counsel would like, I 
will read it again. I do not wish to enlarge upon it. The burden 
is upon the plaintiff with regard to damages as it is with regard to the 
question of liability and the jury cannot speculate or guess about 
damages. They must find such damages as they do find upon the 
evidence. 

If you find Ihe plaintiff to have been damaged, then you will con¬ 
sider the nature of the injury, the extent of it and the probable 
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duration of it, judged from the evidence in tlie case and make what 
you believe to he a fair and just allowance by way of compensation. 

That is all 1 think of. 

Mr. Hamilton: If your Honor please, before the jury retires, I 
wish to renew my exception to your Honor’s refusal of prayers one 
to six, inclusive, number two having been withdrawn, and to num¬ 
ber eight. 

I also desire to except to that portion of your Honor's 

110 charge where, in reading to the jury the fourth count of the 
declaration vour Honor said that it was the duty of the de- 

«/ v 

fendant to use proper and due care not only to safely carry the plain¬ 
tiff, but to protect the plaintiff while on the premises of the defend¬ 
ant. That is on the theory that under the facts in this case the rail¬ 
road company was acting as a private carrier and not as a common 
carrier. 

The Court: Yes, sir. 

Mr. Hamilton: Perhaps, rather than except, I should ask your 
Honor to instruct the jury that there is no evidence in this case of 
the expenditure of any sum or sums by the plaintiff in seeking to 
be cured of his injuries. 

The Court: I think that is true. The jury will take note of that. 

Mr. Hamilton: And also that there is no evidence in this case 
that the defendant employed incompetent and reckless employes. 

The Court: Do you wish to have the jury consider that averment 
bv itself? 

Mr. Newmver: Not bv itself. 

Cf _ «/ 

The Court: Then that will l)e withdrawn. 

Mr. Hamilton: I except to that portion of your Honor's charge 
in connection with the allegation of the fourth count as to the duty 
of the defendant where your Honor repeated as a part of your charge 
that it was the duty of the defendant to use proper and due and 
reasonable care to protect the plaintiff from violence at the hands of 
the agents of the defendant, and I desire to except to that part of 
your Honor’s charge where you refer to the decision in the Court of 
Appeals in the statement of what that court said was the law with 
reference to the fact that in doing the things complained of he 
was primarily a servant of the defendant and incidentally an 

111 officer of the law, on the ground that the evidence does not 
justify such a finding by the Court of Appeals, and further 

that the situation at this trial has entirely changed and that that is 
not a correct statement of the law as applied to the facts in this case. 

The Court: You may take the case, gentlemen. 

The exceptions to the prayers as hereinbefore indicated were then 
and there allowed and duly noted upon the minutes of the court be¬ 
fore the jury retired to consider of their verdict. 

Be it remembered tlrat the foregoing comprises the substance of 
all the testimony in this case and of all of the proceedings in the 
trial of said case, and of all the exceptions reserved by the defendant 
and allowed by the court, before the jury retired, and noted upon its 
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minutes, and counsel for defendant then and there prayed the court 
to sign this its bill of exceptions, to have the same force and effect as 
if said exceptions had been separately and severally set out in separate 
bills of exceptions, and at the request of counsel the same is accord¬ 
ingly signed and made a part of the record in this case, now for then, 
this 7th day of July, A. D. 1925. 

WENDELL P. STAFFORD, 

Justice. 

0. K. 

HAMILTON & HAMILTON, 

A ttys, for Deft. 

NEWMYER & KING, 

Attys. for Pltf. 

112 [Endorsed:] Law. No. 63103. Charles J. Seymoure, 
Plaintiff, vs. Director General of Railroads, Defendant. Bill 
of Exceptions. Hamilton and Hamilton, Attorneys at Law, Wash¬ 
ington, D. C. Filed Jul. 8, 1925. Morgan H. Beach, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4397. The Director General of Railroads, appellant, vs. Charles J. 
Seymoure. Court of Appeals, District of Columbia. Filed Nov. 24, 
1925. Henry W. Hodges, clerk. 
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vs . 

CHARLES J. SEYMOURE. 


BRIEF ON BEHALF OF APPELLANT. 


Statement of Case. 

Since the record was printed in this cause, the name 
of Andrew W. Mellon, Director General of Railroads 
and Statutory Agent of the United States under Sec¬ 
tion 206 (a) of the Transportation Act, 1920, has been 
substituted as party appellant. 
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On November 25, 1919, suit was tiled by appellee 
against the Director General of Railroads, to recover 
damages for an assault. 

The first count of the declaration simply alleges 
that on the — day of April, 1918, the defendant made 
a violent and vicious assault upon the plaintiff, to his 
damage and injury. No definite time, place or cir¬ 
cumstances were stated. 

The second count alleges that on the — day of April, 
1918, while the plaintiff was in and about the railroad 
station at Danville, Ya., where the plaintiff had a 
right to be, the agents, servants and employees of the 
defendant, while acting within the scope of their au¬ 
thority, and for and on behalf of the defendant, made 
an assault upon the plaintiff, to his damage and injury. 

The third and last count of the declaration is similar 
to the second count, except that it does not disclose 
the place of the assault, and claims special damages 
on the ground that the defendant did not repudiate 
the acts of the agents, servants or employees, but rati¬ 
fied the same. 

To this declaration the Director General of Rail¬ 
roads filed pleas of the general issue and statute of 
limitations. 

Issue was joined on the general issue plea, but to 
the plea of the statute of limitations the plaintiff 
demurred, and this demurrer was overruled as to the 
first count of the declaration, and sustained as to the 
second and third counts (Rec., p. 4). 

Thereafter, on March 28, 1922, the plaintiff obtained 
leave to file an amendment to his declaration, which 
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he designated as a “Fourth Count’’ (Rec., p. 4). This 
amendment set up for the first time that the assault 
was committed on April 7, 1918, that the Director 
General of Railroads was a common carrier of pas¬ 
sengers in the District of Columbia and the State of 
Virginia, maintaining railroads and stations in Vir¬ 
ginia, including one at Danville, and hired employees, 
including special officers or detectives in connection 
with said business. That on said date the plaintiff 
“by the invitation of the defendant had been con¬ 
veyed on one of said interstate trains from the District 
of Columbia to Danville, Va., and had just alighted 
from said train, and was lawfully on said premises as 
he had a right to be, and it thereupon became and was 
the duty of said defendant to use due and proper care 
not only to safely carry said plaintiff on its said trains 
and terminal stations, but also to protect said plaintiff 
while on said premises, as aforesaid, from all injury, 
violence, negligence and ill treatment at the instance 
of said defendant, its agents, servants and employees, 
in the course of its business, as aforesaid. Yet said 
defendant, disregarding its duty to said plaintiff in 
the premises, and in violation thereof, maintained and 
employed as aforesaid incompetent and reckless em¬ 
ployees, and said defendant, by its agents, servants and 
employees, acting within the scope of their employment 
and authority, and while acting for and on behalf of 
said defendant, wantonly made a violent and vicious 
assault upon the person of said plaintiff “to his dam¬ 
age and injury.” 

This amendment was filed the day before the jury 
was sworn to try the case. 
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On the next day, March 29, 1922, the day of trial, 
plaintiff again amended his declaration and other 
pleadings “by substituting in the place of ‘Director 
General’ wherever said name appears, that of ‘James 
C. Davis, statutory agent for the United States,’ in 
accordance with the law in such case made and pro¬ 
vided” (Rec., p. 5). 

Defendant was required forthwith to plead to the 
amended Fourth Count, and he pleaded the general 
issue and statute of limitations. 

Plaintiff demurred to the limitation plea, and the 
demurrer was sustained. The case then went to trial. 

After plaintiff had put in his testimony, the defend¬ 
ant moved for a directed verdict on the ground that the 
assault, if any, was committed by a special police 
officer performing a public duty under authority of a 
statute of the State of Virginia, and that the Director 
General of Railroads was not responsible for his acts. 
The lower court took this view of the case and granted 
the motion, and the jury, at the direction of the court, 
returned a verdict for the defendant. 

Plaintiff took an appeal to this Court, and the de¬ 
cision of the case is found in 53 App. D. C., 316. 

This Court reversed the lower court, holding that 
“upon the record then before the court the plaintiff 
was entitled to be treated as a passenger, and if the 
defendant had desired to challenge plaintiff’s status 
as a passenger, he should have introduced his evi¬ 
dence upon which to base his contention.” 

This Court further held that upon plaintiff’s evi¬ 
dence it was a question of fact for the jury to say 
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whether the special officer was acting for the benefit 
of and as agent for the defendant in the line of his 
duty and within the scope of his statutory authority, 
or was acting as a public police officer. 

The case came on for trial the second time on Mav 4, 
1925, and after all the testimony on both sides was 
taken, the defendant moved for a directed verdict 
upon various grounds (Rec., p. 61), but the Court 
overruled said motion. Thereupon, counsel for plain¬ 
tiff requested the Court to withdraw from the consid¬ 
eration of the jury the first three counts of the decla¬ 
ration, and to submit to them only his fourth amended 
count (Rec., p. 62). This request was granted, and 
the original declaration passed out of the case, which 
was submitted to the jury only on the amended dec¬ 
laration filed March 28, 1922, and designated “Fourth 
Count” (Rec., p. 64). 

Verdict and judgment having been rendered in favor 
of the plaintiff, the defendant has appealed to this 
Court. 

Assignment of Errors. 

The errors assigned on this appeal are as follows: 

1. The Court erred in refusing to grant the defend¬ 
ant’s motion at the close of all the evidence to direct 
the jury to return a verdict for the defendant for the 
reasons set forth in said motion. 

2. The Court erred in refusing to rule that the plain¬ 
tiff’s cause of action was barred by the Statute of 

* 

Limitations. 
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3. The Court erred in sustaining the demurrer to 
tlie second plea to the second and third counts of the 
declaration and the demurrer to second plea to fourth 
count of amended declaration. 


4. The Court erred in refusing to grant the defend¬ 
ant ’s first prayer. 

5. The Court erred in refusing to rule that the 
plaintiff was not a passenger at the time of the alleged 
assault upon him by Officer Regan. 

6. The Court erred in refusing to grant the defend¬ 
ant’s eighth prayer. 

7. The Court erred in instructing the jury that it 
was the duty of the defendant to use proper and rea¬ 
sonable care to protect the plaintiff at the time and 
place of the alleged assault from all injury, violence 
and ill treatment at the instance of the defendant and 
his agents or employees. 

8. The Court erred in refusing to grant the defend¬ 
ant ’s third prayer. 

9. The Court erred in refusing to grant the defend¬ 
ant’s fourth prayer. 


10. The Court erred in refusing to grant the defend¬ 
ant’s fifth prayer. 

11. The Court erred in refusing to grant the defend¬ 
ant’s sixth prayer. 


12. The Court erred in refusing to hold that Officer 
Regan at the time he arrested the plaintiff, and com- 
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mitted the alleged assault upon him, was acting as a 
City Policeman of Danville, Va., or as a Police Agent 
under authority of the Virginia Statute, and not as an 
employee or agent of the defendant acting for and on 
behalf of the defendant and within the scope of his 
employment. 

13. The Court erred in refusing to hold that in com¬ 
mitting said alleged assault the said Officer Regan was 
not acting within the scope of his employment for the 
protection of the defendant’s property, and that said 

assault was not authorized or directed bv the defend- 

* 

ant, and not subsequently ratified or approved by him, 
or that the said defendant exercised any control over 
him in the performance of his police duties. 

14. The Court erred in telling the jury that “the 
Court of Appeals has already held upon a record 
which is the same as the present record so far as this 
point is concerned, that Regan was primarily a servant 
of the company and that his duties as a public officer 
were incidental. ’ ’ 

ARGUMENT. 

I. 

The assignments of error will be grouped with a 
view of considering together those covering related 
questions of law and fact. For the purposes of this 
brief, therefore, we will discuss Assignments 1 to 4 
under one heading. 

The first assignment of error relates to the refusal of 
the trial court to grant defendant’s motion for a di- 
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rected verdict at the close of all the evidence (Rec. p. 
61). As there were six grounds for the motion, this 
assignment will have to be considered in connection 
with nearly all of the other assignments. The sixth 
ground of this motion, and the second and third assign¬ 
ments of error cover the same point, and are to the ef¬ 
fect that the declaration, and each count thereof, shows 
the cause of action barred by limitations. After said 
motion was made and overruled, the court, as above 
stated, withdrew the original declaration from the con¬ 
sideration of the jury at plaintiff’s request. There¬ 
upon, the court denied the defendant’s first prayer, 
which was a request that the jury be instructed upon all 
tlie evidence to return a verdict for the defendant. Ex¬ 
ception was duly noted. 

In view of the fact that at the time defendant’s first 
prayer was denied (Assignment of Error No. 4), the 
amended declaration was the only claim or cause of 
action before the court and jury, the serious question 
is presented at the threshold of this case as to whether 
the plaintiff has brought himself within the statute 
under which the United States gave its consent to be 
sued, and has brought his suit in time. 

II. 

The amended declaration filed March 28,1922, sets up 
a new cause of action from that stated in the original 
declaration. When, at the trial, the plaintiff withdrew 
all of the counts of the original declaration and re¬ 
quested the court to submit the case to the jury on the 
amended declaration alone, he in effect abandoned and 
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dismissed liis original suit, and the case stood as if ii 
had not been filed at all until March 28, 1922. 

But whether this is so or not, there are other reasons 
why the filing of the amendment cannot be given the 
effect of tolling time so as to push forward the amend¬ 
ment and give it effect as of the date of the filing of 
the original declaration. The two declarations set up 
entirely different causes of action, alleging different 
kinds of negligence, based upon different relations of 
the parties. 

Nowhere in the original declaration is it averred that 
the defendant was acting as a common carrier, nor i3 
it intimated that the assault grew out of, or was con¬ 
nected in any way with his duties as a common carrier. 

It is equally silent on the point that the plaintiff was 
a passenger, or claimed any rights as a passenger, or 
was entitled to be treated as such. Not even is the time 
of the alleged assault stated with any definiteness. 

In other words, the only cause of action set up in the 
whole original declaration is a common law action of 
assault, which is alleged was committed on the — day 
of April, 1918, by the defendant in person, or by his 
servants and employees. This condition of the record 
continued until March 28, 1922, two years and one 
month after Federal control of the railroads had 
ceased, when the plaintiff obtained leave of court, with¬ 
out previous notice to anyone, to amend his declaration 
by adding a “Fourth Count.’’ This Fourth Count 
avers for the first time that the Director General of 
Railroads was a common carrier of passengers, en¬ 
gaged in interstate commerce, and operating trains 

2 m 
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past Danville, Va.; that lie hired and employed serv¬ 
ants and employees in connection with said business; 
that on the 7 th day of April, 1918, the plaintiff, by the 
invitation of the defendant, had been conveyed on one 
of said trains from the District of Columbia to Dan¬ 


ville, and had just alighted therefrom, and while he 
was lawfully on said premises, where he had a right to 
be, he was assaulted by the defendant’s servants and 
employees, in violation of the defendant’s duty to use 
due and proper care not only to carry him safely on 
said train, but also to protect him while on said prem¬ 
ises. These allegations set up the relation of passen¬ 
ger and carrier and the duty of the common carrier to 
safely carry the plaintiff and protect him from assault 
while he was lawfully upon the premises of the carrier. 

The difference in fact and in the legal rights, duties, 
and liability, between the two causes of action is self- 
evident. The original declaration may be searched 
from beginning to end without finding a single aver¬ 
ment indicating, or even intimating that plaintiff had 
any contractual or business relation whatever with the 
defendant at the time he claims he was assaulted, either 
by the defendant (First Count), or by the servants and 
employees of the defendant (Second and Third Counts). 
Indeed, so far as these allegations throw any light on 
the relations of the parties, the plaintiff might well 
have been considered as a trespasser except for the 
statement found in the Second Count alone, that “while 
the said plaintiff was in, about and upon a certain 
railroad station in the City of Danville * * * and 

as the said plaintiff had a right to be, the agents, serv¬ 
ants &c.” of defendant made an assault upon him. 
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This last allegation at most could only give him the 
status of a licensee, and it cannot be claimed, it seems 
to us, that the declaration, taken as a whole, sets up 
any cause of action other than an assault upon a 
licensee to whom the defendant owed no duty beyond 
ordinary care. 

The new or amended declaration filed March 28,1922, 
sets up the relation of common carrier and passenger, 
and claims that relation as existing between the parties 
on April 7, 1918, when the plaintiff was assaulted. 
Under this condition of fact, the rights of the parties, 
their duties and obligations would be entirely different 
from those set up in the original declaration. If, in 
fact, the defendant was a common carrier and the 


plaintiff a passenger at the time of the assault, then 
the plaintiff was entitled to all the rights, privileges 
and immunities growing out of that contractual rela¬ 
tion, and the defendant was required to exercise the 
highest degree of care for his protection. 

It is perfectly apparent, therefore, that this amended 
declaration sets up a new cause of action, and is not 
only a departure from fact to fact, but a departure 
from law to law. If this is so, then a recovery on the 
amended declaration, which is the only one left in the 


case because of plaintiff’s withdrawal of the original 


declaration, cannot be maintained against the United 


States under Section 20(5 (a) 


of the Transportation 


Act of February 28, 1920 (41 Stat., 456), which pro¬ 


vides as follows: 


“Sec. 206 (a). Action at law, suits in equity 
and proceedings in admiralty, based on causes 
of action arising out of the possession, use or 
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operation by the president of the railroad or 
system of transportation of any carrier (under 
the provisions of the Federal Control Act or of 
the Act of August 29, 1916) of such character 
as prior to Federal control could have been 
brought against such carrier, may, after the 
termination of Federal control be brought 
against an agent designated by the President 
for such purpose, which agent shall be desig¬ 
nated by the President within thirty days after 
the passage of this act. Such actions, suits or 
proceedings may within the period of limita¬ 
tion now prescribed by State or Federal 
Statutes , but not later than two years from the 
date of the passage of this act be brought in 
any court which, but for Federal control, would 
have had jurisdiction of the cause of action had 
it arisen against such carrier.” (Italics sup¬ 
plied.) 

The amended declaration in this case, setting up for 
the first time a cause of action by a passenger against 
a common carrier, was filed March 28, 1922—more 
than two years from the date of the passage of the 
Transportation Act. The time limitation named in 
the Act is not merely a period of limitation, it is a mat¬ 
ter of substance, a condition of the liability consented 
to by Congress, and must be strictly followed. 

As was said by this Court in the case of U. S. ex rel. 
Helen llauch v. James C. Davis , Director General of 
Railroads and Agent , c2c., 53 Washington Law Re¬ 
porter, at page 794: 

“It is settled beyond dispute that actions at 
law which may be brought against the agent 
designated by the President under the Trans- 
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portation Act, are in legal effect actions against 
the United States. Dupont de Nemours & Co. 
v. Davis, Director General, 264 U. S. 456. it 
is also true that since the United States can be 
sued only with the consent of Congress, the con¬ 
ditions imposed by Congress in respect to such 
actions must be strictly followed. (Citations.) 
And where the Congressional consent specifies 
the time within which such actions may be 
brought, the provision operates as a condition 
of liability, not merely as a period of limitations. 
Finn v. U. S., 123 U. S. 227. James C. Davis, 
Agent, v. L. L. Cohen & Co., 268 U. S. 702.” 

This case will be referred to again later on in this 
brief on other points to be discussed. 

Cases in point involving the question of nonidentity 
of causes of action similar to those presented by the 
original and amended declarations in this case, will 
now be considered. 

In the case of Martin v. Pittsburgh Rail wags Co., 
26 L. R. A. (n. s.), 1221 (227 Pa., 18), it appears that 
the accident occurred on January 21, 1904, and suit 
was filed November 2, 1904. The negligence charged 
was that the car was running at an excessive rate of 
speed with no headlight and no signal given as it ap¬ 
proached the crossing. The theory of the case was 
that the decedent, while attempting to cross a public 
street, was negligently run down and fatally injured 
by the car. On September 4, 1906, an amended state¬ 
ment was filed, setting up another theory of the case. 
It was that the decedent, an intending passenger, sig¬ 
naled the car to stop, which it did in pursuance of the 
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signal, and while in the act of hoarding the car, and be¬ 
fore he was securely on it, it suddenly started and 
threw him to the ground and under the car. At the 
trial every act of negligence charged in the original 
statement was shown to he untrue, and without founda¬ 
tion in fact. The court said: 

“Can this situation be cured by an amended 
statement setting up an entirely different theory, 
charging a different kind of negligence, based 
upon different relations of the parties, after the 
statute of limitations has become a bar; all of 
onr cases hold that this cannot be done if a new 
cause of action be introduced by the amended 
statement. The cause of action, if any, was the 
negligent act or acts which occasioned the in¬ 
jury. In the original statement the negligent 

acts relied on to sustain a recovery were recited 

• ** 

in detail, and with such circumstantiality as to 
leave no doubt upon what ground a recovery 
was based. In the amended statement this 
ground is not merely shifted. It is entirely 
abandoned. It is not, therefore, a case of add¬ 
ing to or amplifying the original statement by 
the rule recognized in some cases, but on the 
contrary a different theory is relied on, new 
grounds are set up, and other acts of negligence 
entirely different are alleged. The relations and 
duties of the parties are entirely changed by 
the amended statement. In the original state¬ 
ment the standard of care was the duty owed 
by a street railway company to a person not an 
intending passenger at a street crossing. In 
the amended statement the relation of common 
carrier and passenger is set up, and the stand¬ 
ard of care required in protecting an intending 
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passenger while getting on the ear is relied on. 
The two theories are entirely inconsistent and 
cannot he sustained on the ground that one is 
but an enlargement of the other.’’ 

In the case of West over v. Hoover et al., 48 L. R. A. 
(n. s.), 984 (143 N. W., 946), it was held (syllabus): 

“When this action was commenced it was 
brought and was tried on the sole theory of 
failure of a master to provide a safe place for 
his servant to work. Plaintiff recovered, and 
on appeal to the Supreme Court it was held that 
• the relation oij master and servant did not;' 
exist between the plaintiff and defendants at 
the time the plaintiff received his injuries. 
When the cause was remanded to the District 
Court, the plaintiff filed an amended petition, 
eliminating the allegations relating to master 
and servant, and alleging that plaintiff was 
working for an independent contractor at the 
time he was injured and was on the defendants’ 
premises by their invitation; that he received 
his injuries by reason of defendants’ negligence 
as invitors upon their premises. 

“Held, that the amended petition having been 
filed more than four years after plaintiff’s in¬ 
juries occurred, the cause of action stated 
therein was barred by the statute of limita¬ 
tions.” 

The court said: 

“The amended petition was filed more than 
four years after the plaintiff sustained his in¬ 
juries, and if in effect it stated a new and differ¬ 
ent ground of recovery, then the bar of the 
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statute was complete, and the trial court should 
have directed a verdict for the defendants in 
compliance with their request.” 

After citing* a number of cases in support of its po¬ 
sition, the court said: 

“In this case the original petition stated a 
cause of action against the defendants based on 
the violation of their duties as master. The 
violation of those duties constituted the cause 
of action. In the amended petition the attempt 
to recover upon that basis and for a violation 
of that duty was abandoned and necessarily so. 
Otherwise a directed verdict would have re¬ 
sulted. A new and different duty, measured by 
other and different rules, is claimed to have 
been violated by the defendants under the 
amended petition, and the recovery is sought 
for a violation of those duties and obligations 
against the defendants as the owners of the 
premises and invitors to the plaintiff Westover 
as an invitee. * * * The time came when 

the plaintiff was obliged to choose between an 
attempt to hold the defendants for violation of 
their duty to him as his master, and for a viola¬ 
tion of their duty to him as the owner of the 
premises, extending to him an invitation 
thereon. In the first case he attempted to re¬ 
cover because he was injured and because of a 
violation of the duty of the defendants as mas- 
ter, to plaintiff as their servant. In that cause 
of action he failed, and in the present case he 
seeks to recover because he was injured and be¬ 
cause of the violation of the duty of the de¬ 
fendants as owners of the premises and in- 


17 


vitors, and himself as invitee. The cause of 
action resulting from the violation of that 
duty was not presented until more than four 
years after it had accrued, if it ever existed. 

* But so far as we have been able to re¬ 
view the authorities, it seems clear that the 
great weight of authority sustains the conten¬ 
tion of the defendants that the amended peti¬ 
tion stated a new and different cause of action, 
and a new cause of action was barred by the 
statute of limitations.” 

In the case of Union Pacific By. Co. v. Wyler, 158 
U. S., page 285, the Supreme Court, after reciting the 
allegations of the original declaration, said (at page 
295): 

“It seems impossible to conceive of language 
which could more directlv rest the cause of ac- 

w 

tion on the general or common law of master 
and servant. And that this was the reliance is 
shown by the fact that when a demurrer to the 
petition was sustained, the amended petition for 
the first time specifically added to the charge of 
incompetency of the fellow-servant an unequivo¬ 
cal averment of his negligence. A suit based 
upon a cause of action alleged to result from 
the general law of master and servant was not 
a suit to enforce an exceptional right given by 
the law of Kansas. If the charge of incompe¬ 
tency in the first petition was not per se a 
charge of negligence on the part of the fellow- 
servant, then the averment of negligence apart 
from incompetency was a departure from fact 
to fact, and, therefore, a new cause of action. 
Be this as it may, as the first petition proceeded 



18 


under the general law of master and servant, 
and the second petition asserted a right to re¬ 
cover in derogation of that law, in consequence 
of the Kansas statute, it was a departure from 
law to law. * * * 

It is argued, however, that, as all the facts 
necessary to recovery were averred in tlie orig¬ 
inal petition, the subsequent amendment set out 
no new cause of action in alleging the Kansas 
statute. If the argument were sound, it would 
only tend to support the proposition that there 
was no departure or new cause of action from 
fact to fact, and would not in the least meet the 
difficultv caused by the departure from law to 
law. * * 

The amended petition, which averred the stat¬ 
ute of Kansas, having asserted a new cause of 
action, the next question is, was recovery under 
this petition barred by the Missouri statute of 
limitations! The general rule is that an amend¬ 
ment relates back to the time of the filing of the 
original petition, so that the running of the 
statute of limitations against the amendment 
is arrested thereby. But this rule, from its 
very reason, applies only to an amendment 
which does not create a new cause of action. 
The principle is, that, as the running of the 
statute is interrupted by the suit and summons, 
so far as the cause of action then propounded 
is concerned, it interrupts as to all matters sub¬ 
sequently alleged by way of amendment, which 
are part thereof. But where the cause of action 
relied upon, in an amendment, is different from 
that originally asserted, the reason of the rule 
ceases to exist, and hence the rule itself no 
longer applies.’’ 
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An original action stating liability as a common car¬ 
rier was amended so as to charge liability as a ware¬ 
houseman, and it was held that the amendment brought 
in a new cause of action. 

Anniston v. Leadbetter, 92 Ala.,326; 

People v. Circuit Judge, 35 Mich., 227. 

In discussing the meaning of the term 44 cause of 
action” the Circuit Court of Appeals for the Third 
Circuit, in the case of Graff, dbc., v. Scranton Coal Co., 
266 Fed., 798, said: 

44 The term ‘cause of action’ is variously used, 
and sometimes loosely and indefinitely applied. 
It is erroneous to regard it as synonymous with 
‘remedy.’ (Citations.) While there can be no 
cause of action without an injury, there may be 
injury without a right (cause) of action. To 
constitute a cause of action, there must be both 
a legal right and a wrongful invasion of it. It 
is the ground on which an action may be sus¬ 
tained. * * * It comprises every fact which 

the plaintiff must prove to obtain judgment, or, 
converselv, everv fact which the defendant mav 
traverse. (Citations.) The injury sustained, 
while single, may be due to the invasion of more 
than one legal right. But only that declared 
upon in the plaintiff’s pleadings is the cause of 
action of that particular suit. The true test of 
the identitv of causes of action is the identity of 
the facts essential to their maintenance.” 

Obviously, the cause of action in the original declara¬ 
tion in this case, and the cause of action in the Fourth 
Count differ in at least four elements: 
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(1) The status of the plaintiff as invitee in one in¬ 
stance and as a passenger in the other; 

(2) The difference in evidence necessary to support 
the two declarations; 

(3) The rules of law in respect of each such status; 
and 

(4) In the allegation of an undesignated day in 
April, 1918, as the time of the assault as opposed to the 
allegation that the assault took place on April 7,1918. 

Salyers v. U. S., 257 Fed., 255. 

Gilmore v. Chicago Co., 224 Ill., 49. 

Union Pac. Co. v. Sweet, 78 Kan., 243. 

The allegations of the original declaration could be 
supported by proof of facts which would be entirely 
insufficient to support the claim advanced in the amend¬ 
ment ; and the legal duty owing to the plaintiff under 
the allegations of the original declaration is entirely 
different, and less in degree than those which would be 
called into action upon proof of the allegations of the 
amendment. 

In other words, in this case there is not only a de- 
parture from fact to fact, but also a departure from 
law to law, the same as in the Wyler case, supra. The 
difference between the original and amended declara¬ 
tions is not merely one of form, but of substance. The 
amended declaration sets up a different state of facts 
as a ground of action which does not relate back to the 
beginning of the suit, founded upon an entirely differ¬ 
ent cause of action, and this seems to be one of the tests 
applied where questions of departure are raised. 

In the case of Walker v. Iowa Central Co., 241 Fed., 
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395, a day operator employed by the defendant at New 
Sharon, Iowa, while moving a truck for unloading bag¬ 
gage from a train destined to Newton, Iowa, was struck 
by another train of the defendant. The court said 
there was no direct allegation that either the railway 
company or the plaintiff was engaged in interstate 
commerce at the time of the accident, and it could not 
be fairly saic that the facts alleged show a cause of 
action under the .Employers’ Liability Act. After the 
two year period mentioned in the Employers’ Liability 
Act had elapsed, plaintiff filed an amendment under 
that act, bringing the suit within the provisions of that 
act, and the court said: 

“In the present case the action arose Decem¬ 
ber 8, 1908, was founded upon the common law 
of negligence, for an injury to a servant by the 
negligence of the master; the case was tried and 
judgment rendered in the Circuit Court in May, 
1912; the final decision of the Court of Appeals 
was May 15, 1913; the petition for certiorari 
was denied by the Supreme Court October 20, 
1913; the mandate from the Court of Appeals 
was filed in this Court October 25, 1913; and the 
amendment under consideration filed November 
27, 1914, stating for the first time a cause of 
action based upon the Liability Act of Congress, 
a clear departure from the right of recovery al¬ 
leged in the original petition, to a right of re¬ 
covery under the act of Congress, and filed 
nearly six years after the cause of action arose. 
There seems to be no escape from the conclu¬ 
sion that if the two year limitation prescribed 
by the Employers’ Liability Act, in which ac¬ 
tions to recover thereunder must be brought, 
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has any force, the cause of action alleged in 
this amendment was barred when the amend¬ 
ment of November 27, 1914, was tiled, and can¬ 
not he maintained.” 


III. 

There was no suit on the only cause of action now 
before the court, properly commenced within the time 
limited in the Transportation Act, for the reasons 

(1) It was not tiled until two years and one month 
after the passage of said Act, and 

(2) Because the suit tiled November 25, 1919, 
against “The Director General of Railroads” was not 
a suit against the United States, for the reasons here¬ 
inafter set forth, and did not confer jurisdiction upon 
tlie court over the cause of action therein set forth as 
against the United States; and therefore, the order of 
March 29, 1922, permitting the plaintiff to amend his 
pleadings by substituting in the place of “The Direc¬ 
tor General” wherever said name appeared, that of 
“James (\ Davis, Statutory Agent for the United 
States” (Rec., p. 5), was without authority, and the 
court was without jurisdiction to make said order. 
The Act of March 3, 1923 (43 Stats., 1443), was not 
retroactive, and could not give vitality either to a suit 
not properly commenced against the United States or 
a suit not brought against the Statutory Agent for the 
United States within the time limited in the Transpor¬ 
tation act. Therefore, there was no suit properly com¬ 
menced within the period of limitations prescribed 
either by the District Code or the Federal enactment, 
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and consequently no suit was pending at the time when 
subdivision (li) of said Act of March 3, 1923, took 
effect. 

(3) Because the suit was filed after the statute of 
limitations of the District of Columbia had run against 
the cause of action. 

The above statements are undeniably true if the 
amendment of March 28, 1922, sets up a different 
cause of action from that stated in the original declar¬ 
ation. On March 28, 1922, not only had the limitation 
expired which is indispensably a part of the liability 
created by the Transportation Act, but the cause of 
action was barred by the Statute of Limitations of the 

District of Columbia—whether or not the one vear or 

%> 

the three-year period mentioned in Section 1265 of the 
Code applied. The cause of action set up in the amend¬ 
ment was barred, therefore, both by the Federal Act 
and the local law. Since the United States cannot be 
sued without its consent, strict compliance with the 
conditions under which it consents to be sued must be 
strictly complied with. It may well be contended, 
therefore, that no suit was ever properly commenced 
against the United States until the amendment of 
March 29, 1922, was made, substituting the name of 
James C. Davis, Statutory Agent for the United 
States, in the place of “Director General.” 

The determination of this question, however, is not 
necessary in our view, to a decision of this case, be¬ 
cause we think the fact that a new cause of action was 
declared on under the amendment, the lower court was 
without jurisdiction to try and determine the issue 
therein raised. 


It is our contention that the original suit itself, filed 
November 25, 1919, was not properly commenced. It 
was brought against The Director General of Rail¬ 
roads, having an office and doing business in the Dis¬ 
trict of Columbia.’’ It never was brought against 
Walker D. Hines, Director General of Railroads, who 
was appointed to such office by Proclamation of the 
President of January 10, 1919. The office of Director 
General alone was attempted to be sued. Perhaps 
this is the reason why the original declaration did not 
allege that the defendant was a common carrier in 
charge of and operating the railroads of the United 
States, or that the cause of action grew out of such 
operation. General Order No. 50, in effect since Oc¬ 
tober 28, 1918, provided that causes of action arising 
under the Federal Control Act should be brought 
against the person occupying the office of Director 
General of Railroads by name, and not otherwise. 

In the case of Missouri Pac. R. R. v. Ault, 250 U. S., 
at page 501, the court, after referring to the fact that 
at first there had been some uncertainty as to the 
proper manner of bringing suit, said: 

44 All doubt as to how suit should be brought 
was cleared away bv General Order No. 50, 

v v 7 

which required that it be against the Director 
General by name.” 

The same conclusion was reached in the case of 
Davis, Director General and Agent, v. Griffith, 229 
Pac., 499, and Vassau v. Northern Pac . R. R. Co., 221 
Pac., 1009. 
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In the Griffith case action was commenced in the 
District Court on April 6, 1921, against 4 ‘John Barton 
Payne, Agent United States Railway Administration, 
Chicago, Rock Island & Pacific Rv. Co.” to recover 
damages alleged to have been caused by the negligent 
delay in transportation of a shipment of cattle. The 
suit was filed after Payne had vacated the office and 
Davis had succeeded him. Summons was served on 
the agent of the Railway Company. On July 15, 1921, 
on motion of the plaintiff, the court made an order 
directing that “James C. Davis, Director General of 

Railroads as Agent under Section 206 of the Trans¬ 
portation Act of 1920” be substituted as party defend¬ 
ant for “John Barton Payne, Agent, United States 
Railway Administration, C. R. I. & P. Rv. Co.” No 
service was ever attempted to be made on James C. 
Davis, and thereafter the court rendered a judgment 
by default against him. Davis then entered a special 
appearance, and moved the court to set aside the judg¬ 
ment for the reason that the court had acquired no 
jurisdiction over the defendant by said attempted sub¬ 
stitution. This motion was overruled, and the defend¬ 
ant appealed. In discussing the principles involved, 
the court said: 

“The United States Government gave its con¬ 
sent to be sued by Act of Congress in cases of 
the character of the one at bar, arising during 
the Federal control of railroads, and it pre¬ 
scribed the terms and conditions upon which 
suits might be maintained against it by requir¬ 
ing that such suits be brought against an 
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‘Agent designated by the President for such 
purpose.’ This entire controversy, therefore, 
depends upon the construction to be given the 
language used, ‘Agent designated by the Presi¬ 
dent for such purpose.’ 

“Subdivision (d) of Section 20G of Transpor¬ 
tation Act of 1920 provides that suits pending 
at the termination of Federal control shall not 


abate, but may be prosecuted to final judgment 
by substituting the ‘Agent designated by the 
President under subdivision (a).’ This shows 
clearly that Congress meant that the action 
must be maintained against the person who was 
named by the President as Agent and not 
against the office of ‘Agent designated by the 
President for such purpose.’ By Act of Con¬ 
gress approved March 3, 1923 (42 Stat., 1443), 
Section 206, Transportation Act of 1920, was 
amended by providing that actions of the char¬ 
acter described in subdivisions (a), (r), or (d) 
of said Section 206, when properly commenced 
and within the time prescribed and which were 
pending at the time said Act of March 3, 1923, 
became effective, shall not abate, by reason of 
the death, resignation, removal from office, or 
expiration of the term of office of the Agent 
designated by the President under Section 206 
of said Transportation Act, but may be prose¬ 
cuted to final judgment by substituting the 
Agent designated by the President then in office. 
If the action is to be maintained against the 


office of the ‘Agent designated by the President 
for such purpose,’ what need would there be for 
the substitution of parties defendant under the 
Act of March 3, 1923? 

“It is clear, therefore, when the United States 
Government, by Act of Congress consented to 
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be sued and directed that suits should be main¬ 
tained against it by suing the ‘Agent desig¬ 
nated by the President for such purpose,’ 
which means the same thing as the Agent who 
was named by the President for such purpose, 
that a suit could not be brought against the 
Government, except by bringing it against the 
person, who was named and was acting as the 
Agent under the Transportation Act of 1920. 
The Government, the sovereign power, con¬ 
sented to be sued and the manner in which it 
consented to be sued was a sovereign edit and 
it must be complied with strictly, whether we 
feel that it is reasonable or unreasonable. 

“The question involved here is very ably and 
fully discussed by the court in the case of 
Vassau v. Northern Pae. Ryl Co., 221 Pac., 
1069, and we fully concur in the views therein 
expressed. * * * We conclude that the 

United States could be sued only by making the 
Agent named by the President, under the Trans¬ 
portation Act of 1920 for such purpose, party 
defendant, who in this instance was James C. 
Davis; and that the trial court acquired no 
jurisdiction by the attempted substitution of 
Davis for Payne, since such jurisdiction could 
be had, only, by service of process.” 


In the case of Vassau v. Northern Par. R. R. Co., 
supra, suit was brought on September 12, 1921, against 
the “Northern Pacific Company and John Barton 
Payne, as Director General of Railroads and as Agent 
appointed by the President under the Transportation 
Act of 1920” to recover damages for alleged negligent 
handling of a shipment of sheep under bill of lading 
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dated November 1, 1919, which provided that suit must 
be brought, within two vears and one dav from the 
time of delivery of the shipment at destination, or the 
action would be barred. The defendant Payne ap¬ 
peared by demurrer, pointing out that James C. Davis 
was then, and since March 28, 1921, had been, the 
Agent designated by the President against whom the 
action should have been brought. On February 4, 
1922, upon motion of plaintiff, the title of the action 
was changed by inserting “James C. Davis, as Agent, 
appointed by the President, under the Transporta¬ 
tion Act of 1920,” in lieu of the designation of the de¬ 
fendants named in the original complaint. In his 
answer Davis alleged that the sheep were delivered at 
destination on November 9, 1919, and set up the pro¬ 
vision in the bill of lading requiring suit to be brought 
within two vears and one day after such delivery, and 
the failure to do so. It will be noted in this case that 


Davis was actually substituted as defendant before the 
expiration of the two years after the passage of the 
Transportation Act, which was therein fixed as the 
maximum time within which suits could be brought. 
The facts pleaded in the answer were admitted and the 
defendant moved for judgment on the pleadings, which 


motion was sustained and the plaintiff appealed. The 


court said: 


“It is contended by plaintiffs that the Govern¬ 
ment of the United States was at all times the 
real party defendant—the part liable to respond 
to any judgment which plaintiffs might recover; 
that the Government was made a party defend¬ 
ant when the action was commenced on Septem- 
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her 12, 1921; hence the action was commenced 
within the period limited by the contract. * * * 
If the Government was in fact made a party 
defendant on September 12, 1921, joining the 
Northern Pacific Railway Company and John 
Barton Payne as Director General of Railroads 
as codefendants did not destroy plaintiff’s right 
of action against the Government; that those 
codefendants could be and were properly elimi¬ 
nated; that the addition of the name of James 
C. Davis was harmless surplusage; and that the 
defense that the actioni was not commenced 
within the time limited in the contract was not 
available. On the contrarv, if it were necessary 
that James C. Davis, as Agent appointed by the 
President under the Transportation Act of 1920, 
be made a defendant in order that the Govern¬ 
ment of the United States be brought in and 
given its day in court, then it follows that, as 
against the Government, the action was not 
commenced until February 4, 1922, and the de¬ 
fense that the action was not commenced within 
the period limited bv the contract was avail¬ 
able. * * * 

“If the contention of plaintiff that an action 
prosecuted against the ‘Agent appointed by the 
President under the Transportation Act of 
1920’ is sufficient to bring the real defendant— 
the United States—into court is well founded, 
then the act of March 3, 1923, is meaningless, 
for there could not be any substitution of parties 
defendant. The very fact that the act provides 
for the substitution of one presidential Agent 
for another demonstrates that it was the inten¬ 
tion of Congress that under the Transportation 
Act of 1920 the Government consented to be 
sued only in the name of the presidential Agent 
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in office at the time the action was commenced. 

* The effect of the order of February 4, 
1922, was not merely to amend the pleading by 
correcting the name of the defendant but to 
bring into the actum for the first time the only 
responsible defendant, the United States.” 

Two cases were involved in the opinion of the court 
in the Vassau case, and concluding its opinion the court 
said: 

“It is our conclusion that in each instance the 
United States was not a party to the action until 
Davis was brought in to it on February 4, 1922; 
that the special defense was available, and could 
not be waived by Davis (Tutsch v. Director 
General of Hail roads, 52 Cal. App., 650,199 Pac., 
861), and that the judgment dismissing the com¬ 
plaint was proper.” 


This Court took the same view in the case of U. S. ex 
Del Bauch v. James C. Davis, Director Gcn’l, supra, 
when it said: 


“It is suggested that the manifest purpose 
of the action was to procure a judgment which 
should be enforceable against the funds of the 
Railroad Administration, that the individual 
name of the agent to be sued was of no real 
consequence, and that the aforesaid misnomer 
should be disregarded. This suggestion is 
answered by the fact that the act provides that 
after the termination of Federal control ac¬ 
tions of this character may be brought only 
against the Agent designated by the President 
for that purpose. The act also provides that a 
case properly commenced against the Director 
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General and pending against him at the termina¬ 
tion of Federal control, shall not abate bv rea- 
son of such determination, but may be prose¬ 
cuted to final judgment after the substitution 
of the Agent designated by the President under 
the act. In each instance the Agent, not his 
official title alone, must he named as defendant.” 

This Court further held in that case that because the 
action had been brought on May 19, 1920, against 
Walker D. Hines, Director General, Hudson & Man¬ 
hattan Railway Co., when as a matter of fact Mr. 
Hines had resigned on May 18, 1920, that the action 
was not properly commenced nor was it pending at the 
time when the act of March 3, 1923, took effect. 

Another suit involving facts very similar to the case 
at bar is the case of Tutsch v. Director General of 
Railroads, 52 Cal. App., 650, 199 Pac., 861. In this 
case suit was brought against the “Director General 
of Railroads” on July 23, 1920, to recover for injuries 
suffered on July 24,1919. At the time suit was brought 
John Barton Payne was Director General, and was the 
Agent to be sued under the Transportation Act, but 
he was not named in the suit. Nor did the pleadings 
indicate an intention to sue the “Agent appointed by 
the President to be sued.” After the statute of limi¬ 
tations had run against the bringing of an original 
suit against the agent appointed by the President, it 
was attempted to amend and to make John Barton 
Payne, Agent to be sued, the defendant. The court 
denied the right to do so on the ground that the suit 
was against the Government, that it had not been 
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brought within the consent of Congress for the bring¬ 
ing of such a suit against the Government, and that 
the statute of limitations having run, it was now too 
late to make the suit one against the Government. 
The court said : 

44 The general rule is that unless the action is 
commenced against a party within the statutory 
period, or unless such party is by proper pro¬ 
ceedings made a defendant by amendment, prior 
to the expiration of such period, no judgment 
can be had against such defendant, unless the 
statute is waived, * * * the rule that the 

statute of limitations does not operate by its 
own force as a bar, but as a defense to be pleaded 
by the party invoking the benefit of its protec¬ 
tion, has, in our opinion, no application to a 
suit of this character. (Finn v. U. S., 123 U. S., 
227.) While an individual may waive such a 
defense, no authority, either express or implied, 
was conferred upon John Barton Payne as such 
agent, and in a representative capacity, to waive 
the limitation; and, hence, since! the statute 
constituted a defense which he could not waive, 
no purpose could have been served by permit¬ 
ting the amendment of the complaint. More¬ 
over, other than as authorized by Section 206 of 
the Federal Transportation Act, no warrant 
existed for suing John Barton Payne as such 
Agent, and, since plaintiff in bringing the action 
sought to avail herself of the privilege so 
granted by special act, in order to maintain the 
same, she must have strictly complied with the 
terms and conditions embodied in the statute, 
one of the provisions of which is that such suits 
must be brought within the period there speci¬ 
fied. * * * (Citations.) 
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“Our conclusion is that no cause of action was 
stated against the defendant named in the com¬ 
plaint ; * * * that at the time plaintiff, under 
section 473 Code of Civil Procedure, applied to 
the court to set aside the judgment and allow 
her to tile an amendment to the complaint mak¬ 
ing John Barton Payne a party defendant, the 
action as to him was barred by the statute of 
limitations, * * V’ 


Under authority of the above cases we maintain that 
suit was never properly commenced in this case so as 
to bring in and bind the United States, and the United 
States was not a party to the action until James C. 
Davis, Statutory Agent for the United States, was 
subsituted in place of “Director General” by order of 
March 29,1922, amending the amendment of March 28, 
1922. It was then too late under the Transportation 
Act, which provided that “such actions, suits or pro¬ 
ceedings may within the periods of limitations now 
prescribed by State or Federal statutes, but not later 
than two years from the date of the passage of this act, 
be brought in any court which, but for Federal control, 
would have had jurisdiction of the cause of action had 
it arisen against such carrier.” 


Both Causes of Action Barred under District Code. 

Both the original and amended declarations declared 
on actions of direct, intentional assault and battery 
upon the plaintiff, causing direct injury to his person. 
It was not alleged that it was the result of negligence 
or want of due care, nor was the injury consequential. 
It seems to us, therefore, that the one year provision 
5 m 
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of our Code properly applies. That portion of Section 
1265 is as follows: 


“No action shall be brought * * * for libel, 
slander, assault, battery, mayhem, wounding, 
malicious prosecution, false arrest or false im¬ 
prisonment, after one year from the time when 
the right to maintain any such action shall have 
accrued. ’ ’ 

But it was contended by plaintiff below that the cause 
of action fell within that portion of Section 1265 which 
says: 

“and no action the limitation of which is not 
otherwise specially prescribed in this section, 
shall be brought after three years from the time 
when the right to maintain such action shall 
have accrued. ’ ’ 

The case of Priest v. Hudson River R. R. Co., 40 
Howard’s Pr., 456, was an action for personal injuries, 
and seems to be directly in point. The plaintiff was 
about to enter the car when the brakeman stationed 
there to see that passengers had tickets, demanded 
plaintiff’s ticket. Plaintiff said that he had not had 
time to get one, whereupon the brakeman seized the 
plaintiff, struck him and threw him from the car. The 
declaration alleged that the defendant, through its 
agents, violently assaulted the plaintiff, struck him 
several blows, seized him by the collar of his coat, 
jammed him against the sides and railings of the car, 
trampled and stamped upon him after throwing him 
down, and other indignities and injuries then and there 
committed on the plaintiff. The court said: 
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“It was conceded on the argument that if 
this was an action for an assault and battery, 
it was barred by the statute. The 93d section 
of the Code requires that actions for ‘libel, 
slander, assault and battery, or false imprison¬ 
ment, ’ shall be commenced within two years. 
But it is claimed that the case of the plaintiff 
falls within the fifth subdivision of section 91, 
of ‘any other injury to the person or rights of 
another not arising on contract and not herein¬ 
after enumerated. ’ 

“The allegations in the complaint are those of 
an assault and battery committed upon the per¬ 
son of the plaintiff by defendant’s brakeman. 
Had the action been against the brakeman, it 
would have been for an assault and battery. 

“Has it become a different action by being 
against the employer or principal, under whose 
authority or direction the injury was done? 

To prevent the statute from attach¬ 
ing, it is necessary to determine that the action 
is for an injury to the person other than an 
assault and battery, and that can be done only 
by making a distinction between an action 
against the master and an action against the 
servant. 

“The old action of trespass was of three 
kinds: 1. Trespass for injury to the person, ac¬ 
companied by force (vi et antiis) such as as¬ 
sault, battery, or false imprisonment; 2. Tres¬ 
pass for injuries to personal property; 3. Tres¬ 
pass for injuries to real property. 

“Trespass on the case, or commonly called 
‘case’ lay for injury to the person or the per¬ 
sonal rights or property not accompanied by 
force or not immediately injurious. 
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“Under the old forms of actions, I cannot 
doubt that this would have been trespass, as¬ 
sault and battery, and not trespass on the case. 

“The liability of the defendants proceeds upon 
the principle of agency. Their employee in per¬ 
forming his assigned duties, committed the as¬ 
sault, and even if it was wilful and accompanied 
bv more than necessary force it was done in the 
course of his employment as the servant of the 
defendants. * * * 

“The distinction between trespass and case, 
though finely drawn, was strictly preserved un¬ 
til the adoption of our new code of practice; and 
it was not unusual to non suit a plaintiff who 
had mistaken his form of remedy. * * * 

“Under the forms, for a wilful act trespass 
lay, for a negligent act case was the remedy. 

“In this country, however, and particularly in 
our state, this rigid strictness was greatly re¬ 
laxed before the Code, and trespass and case 
were mostlv concurrent remedies. 

“Assuming then, as the plaintiff must assume, 
that the liability of the defendants arises from 
the act having been done by their servant in the 
course of his employment and not negligently 
or unskilfully (for if it was wilfully done outside 
of his employment, the master would not be 
liable) * * * then it follows that it was a 

joint trespass for which a joint or several action 
either could be sustained. 

“But the action would be for the same cause, 
for what a master does by his servant, he does 
by himself. 

“I am of the opinion therefore, that the action 
in this case was for assault and battery, and for 
such cause was maintainable against the defend¬ 
ants, all being principals in the trespass. 
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‘‘ There may be some difficulty in reconciling 
the difference in the limitation of actions for 
personal injuries other than assault, etc., but the 
legislature could never have intended to include 
in actions for personal injuries, all the actions 
enumerated in the 93d section. But they did in¬ 
tend, I think, to continue, in effect, the distinc¬ 
tion, which arises from the well understood 
meaning of words, and hence to confine to two 
years’ limitation, whenever it can be seen from 
the statement of the cause of action that it is for 
an assault and battery, etc. 

“I am of opinion, therefore, that the defense 
ought to have prevailed.” 


All the cases which we have found in which the short 
term assault and battery statute of limitations has 
been held inapplicable, are cases involving consequen¬ 
tial and not direct injuries, and nonintentional but 
negligent acts, and were, therefore, actions on the 
case and not actions of trespass, as illustrated by the 
following cases: 

Thus, in the case of Ott v. Great Northern It. It. Co., 
70 Minn., p. 50, the court said: 


“It may be true that every personal injury 
committed through negligence but unintentional, 
is a ‘battery’ within the very broad common law 
definition; but it does not follow that the word 
as used in section 8 is to be construed so as to 
include ‘personal injury’ actions, or that it is 
to be defined according to the common law. 
Such a construction has never been suggested 
to our knowledge prior to this time, hut the ae- 
tion for a battery, mentioned and brought within 
the two-year limitation has admittedly been the 
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action founded upon an intentionally adminis¬ 
tered injury to the person—such an injury as 
could be made the basis of a criminal prosecu¬ 
tion, and not that which resulted from the want 
of due care. * * 


* y y 


In Sommer field v. Transit Co., 108 Mo. App., at 
page 722, tlie court said: 

“The plaintiff’s case as stated in the trial 
court was not for assault and battery, but for 
a tortious ejection or wrongful ejectment from 
the car upon which he was rightfully a passen¬ 
ger. There is no declaration upon an illegal 
assault on or violence inflicted on the plaintiff’s 
person, but the averments of an illegal expul¬ 
sion, wilful and wanton, but without force, from 
the car upon which, by virtue of the transfer 
checks received from the previous conductor, 
and tendered to the Cass Avenue conductor, 
plaintiff and his sister were entitled to be trans¬ 
ported to their destination. Therefore, section 
4275 of the statutes providing for the limitation 
of time within which actions for assault, battery, 
and other torts specified should be commenced, 
lacked application.” 

In the case of Donncr v. Grasp, 134 Wis., 523, the 
court said: 

“The words ‘assault’ and ‘battery’ as found 
in subdivision 2 of section 4224, are associated 
with libel, slander, and false imprisonment, 
which are founded upon a wrongful act, and not 
upon the want of ordinary care. The action for 
battery which must be brought within two years 
is therefore held to be an intentionally adminis¬ 
tered injury to the person.” 
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We contend that the causes of action set up in plain¬ 
tiff’s original and amended declarations are covered 
by the one year limitation of our Code above quoted, 
but whether they are or not—even if the proper period 
of limitation was three years—it does not change the 
fact that the suit brought March 29, 1922, against 
James C. Davis, Statutory Agent for the United States, 
was not brought “within the period of limitations now 
prescribed by the State or Federal statutes, but not 
later than two years from the date of the passage of 
this act” as required by section 206 (a), Transporta¬ 
tion Act. Furthermore, neither the Director General 
of Railroads nor James C. Davis, Statutory Agent, 
had the right or power to waive the statute of limita¬ 
tions in any suit brought against the United States. 

As hereinbefore suggested, the more important ques¬ 
tion is whether the plaintiff has brought himself under 
the provisions of Section 206 of the Transportation 
Act by filing a new declaration on March 28 or 29, 
1922, setting up an entirely new cause of action, and 
properly bringing the United States for the first time 
into the case. 

Under the authorities above quoted we submit 

(1) That the United States was not brought into 
this suit until the amendment of March 29, 1922 (Rec. 
p. 5) was made. 

(2 ) That said suit was not properly commenced as 
against the United States, or pending at the time of 
the passage of the Transportation Act. 

(3) That the amendments to the declaration of 
March 28 and 29, 1922, set up a new cause of action 
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against the United States, which was barred by the 
local statute of limitations and was unenforceable un¬ 


der Section 206(a) of the Transportation Act. There¬ 
fore appellant’s first prayer for a directed verdict 
should have been granted for the reason that after the 
expiration of the time within which the Government 


consented to be sued, the court was without jurisdic¬ 
tion of the subject matter of a suit against the United 
States, and jurisdiction could not be given by any act 
of the Director General or the agent to be sued. 

Jt has been repeatedly held that no officer of the 
United States has a right to waive a statute of limita¬ 
tions that has run in favor of the Government, and the 
rule is stronger in a case of this character, which, 
strictly speaking, involves not only a statute of limita¬ 
tions, but also involves a time limitation for bringing 
suit, which is a part of the cause of action itself, and 
which, if not strictly complied with, deprives the court 
of jurisdiction of the subject-matter. In such cases, 
the rule that the statute of limitations must be pleaded 
in order to be relied upon, has no application. 

Finn v. U. S., 123 U. S., 227; 

Christie Street Co. v. U. S., 129 Fed., 509; 

de Arnaud v. U. S., 151 U. S., 483; 

Phillips v. Grand Trunk Western Pi. R. Co., 236 
U. S., 662; 

Davis v. Industrial Commission , 146 N. E., 569; 

Davis v. Chrisp , 252 S. W., 606. Petition for 
certiorari denied 236 U. S. 710. 


An act of Congress which, at the same time, and in 
itself authorizes or creates a new liability, and pre- 
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scribes the limitations thereof, and of its enforcement 
makes those limitations conditions of the liability it- 
self. Such an act is not a statute of limitations, and a 
compliance with the conditions which it prescribes is 
indispensable to the enforcement of the liability it au¬ 
thorizes or creates, because such limitations are con¬ 
ditions of the liability itself, and not limitations of the 
remedy alone. 

Eberhart v. U. S., 204 Fed., 290; 

Partee v. St. L. Co., 204 Fed., 972; 

The Isonomia, 285 Fed., 521; 

Morrison v. B. & 0., 40 App. D. C., 391; 

The Harrisonburg, 119 U. S., 214. 

IV. 

The Relation of Passenger and Common Carrier Did 
Not Exist Between the Plaintiff and Defendant at 
the Time of the Alleged Assault. 

The plaintiff below has always contended in this case 
that tlie relation of passenger and common carrier ex¬ 
isted between the plaintiff and the defendant at the 
time of the alleged assault, and the case was submitted 
to the jury on that theory by the trial court, over the 
defendant’s objection and exception, which are covered 
by assignments of error 5, 0, and 7. 

The first ground of the motion made by the defendant 
at the close of all the evidence for a directed verdict 
was that the plaintiff was not a passenger at the time 
of the alleged assault (Rec. p. 61). Upon the overrul¬ 
ing of said motion, the defendant prayed the court 
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according to its eighth prayer (Rec. p. G4), to instruct 
the jury that under the contract of January 1, 1917, 
between the Southern Railway Company and the Union 
News Company and offered in evidence, the plaintiff 
was not a passenger while riding on train 29 or after 
he alighted therefrom at Danville, Va., on the occasion 
in question; and further, that the Director General of 
Railroads on said occasion, so far as the business trans¬ 
acted under said contract was concerned, was not oper¬ 
ating the Southern Railway Company as a common 
carrier but as a private carrier, and was only required 
to exercise ordinary care. This prayer was refused 
and exception noted. Thereupon the court instructed 
the jury by reading to them the allegations of the 
Fourth Count of the declaration, followed by this 
statement (Rec. p. G5): 


“There seems to be no question in the case— 
1 understand there is none—that the plaintiff, 
by the invitation of the defendant, had been con- 
veved on one of its trains from the District of 
Columbia to the City of Danville, and had just 
alighted from the train and was lawfully upon 
and about those premises. The evidence of the 
plaintiff tends to show that he had alighted from 
the train in the course of his duties as a news¬ 
man, and was following the truck carrying his 
goods to the baggage room, where they were to 
be kept until he could take the next train back to 
the District; that he was following them in the 
course of his duties as a news agent, and that 
what occurred, occurred while lie was doing 
that. If that is true, then it follows as a matter 
of law, as I understand it and charge you, that 
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it was the duty of the defendant to use due and 
proper care, that is, reasonable care, to protect 
him at that time and place from all injury, vio¬ 
lence and ill treatment at the instance of the 
defendant and its agents or employes while act¬ 
ing in the course of the defendant’s business. 
* * * The defendant owed the duty to the 

plaintiff that its employes should treat him in 
a decent manner, and protect him from attack, 
and the fact that Regan was special officer did 
not in any way alter the situation or relieve de¬ 
fendant from its liability if Regan was acting 
for the defendant at the time and in the scope 
of his employment, so that you will consider 
whether Regan was, in doing the things com¬ 
plained, attending to the business of the Com¬ 
pany and acting within the scope of his duty as 
an employe of the defendant.” 

It is true that when this case was in this court be¬ 
fore (53 App. D. C., 316) this court held that the plain¬ 
tiff sustained the relation of passenger in this case, 
but when that decision was made, the court only had 
before it the allegations of the declaration and the tes¬ 
timony offered by plaintiff, the motion for directed 
verdict for the defendant having been granted at the 
end of the plaintiff’s case. In view of all the evidence 
that is in the case now, we do not feel that the court’s 
decision on this question was the correct one or would 
be followed on the present appeal. 

Under tlie record as now made up, it appears that 
the Union News Company entered into a written agree¬ 
ment with the Southern Railway Company and other 
companies mentioned, said agreement being found on 
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page 47 of the Record. The agreement provided that 
for valuable consideration the News Company was 
given the right, license or privilege of selling books, 
periodicals, newspapers and fruit, and other articles 
usually sold by news agents upon the passenger trains 
of the railway companies, the latter companies agree¬ 
ing to furnish tc the News Company free transporta¬ 
tion over their respective lines to such newsboys as 
the News Company may designate, and for the wares 
to be sold bv such bovs. 

Clause 5 of said contract provided that the news¬ 
boys of the News Company while upon the trains, and 
the news boys or agents of the News Company while 
in or about the stations or other premises of the rail¬ 
way companies, shall be subject to the directions of the 
employees of the railway companies in charge of such 
trains, stations or other premises; that such newsboys 
shall he dressed in neat uniforms at all times while 
engaged in their business, and shall conduct themselves 
in seemly and respectful manner to all passengers 
upon said trains, or in default of the proper observance 
of any of said provisions, and offending newsboy or 
agent of the News Company may be promptly ejected 
from any train or from any premises of the railway 
companies by the employee of that one of the railway 
companies in charge of said train or premises. 

Clause 6 of said agreement provided that newsboys 
and agents of the News Company shall be governed by 
and shall observe all rules prescribed from time to 
time by the general superintendent of the railway com¬ 
panies, &c.; that the News Company shall have the 
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right to ship, and the railway companies will trans¬ 
port, free, between points on the lines of the railway 
companies, such wares of the News Company as are 
sold by the newsboys upon trains of the railway com¬ 
panies under the terms of this agreement, and are in¬ 
tended to replenish the stock of the News Company 
at distributing points on the said lines of the railway 
companies. 

Plaintiff testified that he had been employed by Mr. 
George F. Lewis, the general agent of the News Com¬ 
pany in Washington, who had charge of the boys (Rec. 
p. 21). Mr. Lewis testified (Rec. p. 44) that he had 
charge of the employment of newsboys and sending 
them out on the different roads, and that he knew the 
plaintiff. Witness further said: 

‘‘He had worked for me off and on about from 
1910 to 1919, when 1 left Washington, but only 
on short occasions did he work, every once in a 
while. He never did work regularly because I 
could not place any dependence in him. During 
all of that time, from 1910 to 1919, he was sickly 
pretty much all the time, in the hospitals a great 
deal of the time. I don’t know what his trouble 
was. I put him to work on the Southern Rail¬ 
way train after he came here from Philadelphia. 
I witnessed the release that he signed for in¬ 
juries he received on the Reading in April, 1918, 
the release being dated May 3, 1918. He had 
started to work for me when he signed the re¬ 
lease, as news agent on the train. * * * I 

could not say how long before May 3d he went 
to work for me because he was coming and go¬ 
ing all the time. Maybe he would work for a 
couple of weeks and then I would have him off 
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for a month. Something would happen. He 
would get a brain storm or something, and I 
would lay him off. He would get excited and 
throw his head up in the air and call you all 
sorts of mimes, everything in the world he would 
call you to get you to assault him. I had to put 
him and Lis lawyer out of my office one night. 
Every once in a while he would have these spells. 
I know lots of people that work for me who knew 
Sevmoure. His reputation among people who 
knew him for truth and veracity was very bad. 
He had a reputation of never knowing what the 
truth was. Sevmoure told me about getting into 
a conflict with Mr. Regan at Danville about two 
days after it occurred. He was in my office at 
the time. * * * The day that he did complain 
about it I saw nothing wrong with him at all. 
He did not have a black eye, and I did not see 
where his face was scratched. He was not limp¬ 
ing. I cannot give you the exact date of that, 
but I know it was about two or three days after 
the occurrence that he came to me and reported 
the trouble at Danville.” 

Sevmoure himself further testified (Rec., p. 57) as 
follows : 


“When I went out on train 29 on the occasion 
in controversy, 1 did not have any ticket, and 
did not pay any fare. My uniform passed me 
and my stock. I did not have to pay any charges 
for carrying the stock. I was off duty when I 
got off the train at Danville, and was off duty 
when Regan hit me.” 


This testimony, and the contract of the News Com¬ 
pany with the railway companies, we think, clearly 
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indicate that Seymoure while on the train and on the 
station premises at Danville, was not entitled to the 
status of a passenger. Furthermore, that in contract¬ 
ing to carry him and his wares, for sale to passengers 
on the trains, the railway company, and the defendant 
who had taken over the operation of the railway com¬ 
pany under act of Congress, did not contract as a com¬ 
mon carrier but as a private carrier, subject only to 
the liabilities imposed by law on such a carrier, and the 
defendant was entitled to have his prayer No. 8 
granted, and the jury should have been so instructed. 

In the case of Neville v. Gulf Co., 252 8. \Y., 483 
(Texas, 1923), the plaintiff sued to recover damages 
for personal injuries which he alleged he sustained 
while a passenger on one of the defendant’s trains, 
while in the employ of the Fred Harvey Xews Agency. 
Said news agency was operating under two contracts 
made by Harvey, one with the plaintiff and the other 
with the defendant. In the contract which the plain¬ 
tiff had made with Harvey for employment, he agreed 
to assume all risk of accident and injuries which he 
might sustain in the course of employment, and to re¬ 
lease Harvey and any railroad company over which he 
might be transported, from damages for such acci¬ 
dents or injuries. The plaintiff had no ticket and paid 
no fare, and was being transported on the train at the 
time of the injuries in virtue of the contract made be¬ 
tween the railroad company and Harvey, in which 
contract, among other things, Harvey agreed to carry 
on the business of selling upon trains newspapers, 
periodicals, &c., to be sold by news agents, and the de- 
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fendant, among other obligations, assumed in said con¬ 
tract, agreed to transport all goods and supplies and 
employees required in the conducting of such business. 
The consideration to be received by it for the perform¬ 
ance of said contract was a stipulated contingent in¬ 
terest in the net profits of the business. 

That contract, it will be observed, is in all respects 
similar to the contract offered in evidence in this case. 
The trial court having directed a verdict for the de¬ 
fendant, its judgment was affirmed by the Court of 
Civil Appeals, but was reversed by the Supreme Court, 
and the plaintiff obtained this writ of error. The court 
said: 

“The issue involved in this case is whether 
plaintiff was at the time he received the in¬ 
jury complained of a passenger on the train of 
defendant, and entitled to protection as such. 
The facts material to this inquiry are undis¬ 
puted, and the determination of such issue de¬ 
pends upon whether the law as construed and 
applied by our Supreme Court in such cases, or 
the law as construed and applied by the Federal 
courts in such cases, is to be followed. The dis¬ 
tinction between acting as a common or public 
carrier on the one hand and as a special or pri¬ 
vate carrier on the other, is clearly and suc¬ 
cinctly explained by Air. Justice Hughes, speak¬ 
ing for the Supreme Court of the United States 
in the case of Santa Fe Railroad Co. v. Grant 
Brothers, 228 U. S., 177. * * * In view of 

the circumstances under which plaintiff received 
the injuries complained of, and the contracts 
pleaded by the defendant, this case belongs to 
the second class of cases described in Railroad 
v. Grant, supra. The transportation of the 
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wares of the Harvey News Agency and of the 
plaintiff, as its employe, to sell such wares to 
the passengers on said trains, was not a duty 
imposed by law upon the defendant. It could 
undertake or refuse to furnish such transporta¬ 
tion, as it saw fit. If it engaged to furnish the 
same, it could do so on such terms as it might 
deem to its interest to accept. The plaintiff was 
not on its train for the purpose of merely being 
transported from Ft. Worth to said point in 
Kansas. Transportation was of secondary im¬ 
portance. The primary purpose of his pres¬ 
ence on such train was to sell the wares of his 
employer to the passengers thereon during the 
trip. Neither the News Agency nor plaintiff 
had a right as a matter of law to demand such 
transportation, with its attending privileges and 
opportunities. All said parties were free to 
contract as their judgment might deem to their 
respective interests. Under the rules of law 
announced and applied by the Federal courts 
in such cases, the contract entered into by plain¬ 
tiff that he should not have or claim anv cause 
of action against defendant for injuries sus¬ 
tained by him in the course of his employment, 
whether resulting from negligence of defendant 
or its servants, did not violate any rule of public 
policy and was valid and available to defendant 
as a defense in this suit. (Citations.) We ac¬ 
cordingly recommend that the motion for re¬ 
hearing tiled by the defendant Gulf, Colorado 
& Santa Fe Ry. Co. be granted, and that the 
judgment heretofore entered by the Supreme 
Court reversing and remanding this case be set 
aside and the judgment of the Court of Civil 
Appeals herein affirmed.” 

7 m 
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The ease of Santa Fe By. Co. v. Grant Bros., 228 
U. S., 177, is one of the cases relied upon by the Texas 
Court in the Neville ease. Grant Brothers had made 
a contract with the Santa Fe Company to do certain 
grading and build an extension on to a line of the rail¬ 
way company, and in the contract it was provided 
that the railway company would haul the contractor’s 
supplies and employees, and the contractor, in consid¬ 
eration of the reduced rate, agreed to assume all risk 
of damage of any kind to supplies or employees, even if 
occasioned by the company’s negligence. The Su¬ 
preme Court held that in executing this contract, the 
railway company was not acting as a common carrier 
but as a private carrier, that the contract was not void 
as against public policy, and that the contract was per¬ 
fectly valid. The court further found that where no 
rule of public policy denies effect to stipulations and 
contracts, the highest public policy is found in enforc¬ 
ing the contract as actually made, and in quoting from 
other cases the court said: 

“So, in this case, the defendant, being merely 
a private carrier in respect to the plaintiff, owed 
him merely the duty of ordinary care, and could 
only have been liable to him for injuries arising 
from negligence, and the release made in ad¬ 
vance must have contemplated accidents and in¬ 
juries of that character.” 

The only difference between the Neville case and the 
* 

case at bar is that in this case the plaintiff did not 
enter into a written contract with the news company, 
agreeing to release the railway company from any dam- 
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age that he might suffer in the course of his employ¬ 
ment, although the news company, in its contract with 
the railway companies does agree to indemnify the 
companies against such claims. This difference in the 
cases, however, does not affect the question of the 
status of the news agent while working for his em¬ 
ployer on the train of the railway company. 

In Griswold v. N. Y. £' N. E. R. II. Co., 53 Conn., 
371, it was held that where a restaurant keeper had the 
privilege of selling fruit and sandwiches on the trains, 
and to engage and keep a servant for that purpose on 
the trains, riding on a free pass, that such servant 
could not recover for injuries sustained on the train 
caused by the negligence of the company’s servants, 
because he was not a passenger. 

In the case of Robinson v. B. & 0., 237 U. S., 81, the 
question was whether a Pullman porter was an em¬ 
ployee of the railroad company so as to make applicable 
the Employers’ Liability Act, and thus defeat a re¬ 
lease by the plaintiff of the defendant for personal in¬ 
juries. The court held that the plaintiff was not an 
employee of the railroad company, that the contract 
was valid, and judgment for the defendant was af¬ 
firmed. The court incidentally stated that the plaintiff 
was lawfully on the train, although he was not a pas¬ 


senger. 


So, also, in the case of />. & 0. v. Voigt, 17(> l T . S., 
498, the Supreme Court held that an express messenger 
was not a passenger, and that the contract of indem¬ 
nity which he had made with the express company did 
not contravene public policy, and was valid. 

See also Allen v. Erie Co., 2 Fed. (2d), 712. 


“It is generally conceded that a common car¬ 
rier may, under some circumstances, act as a 
private carrier, and it has been held that a com¬ 
mon carrier may become a private carrier when, 
as a matter of accommodation or special en¬ 
gagement, it undertakes to carry something 
which it is not its business to carry. 

10 C. J., page 39. 

“Under such circumstances, the carrier is 
only bound to exercise ordinary care.” 

10 C. J., page 38. 

In Santa Fe Co. v. Grant, supra, at page 185, the 
Supreme Court said: 

“It is apparent that there may be special en¬ 
gagements which are not embraced within its 
duty as a common carrier, although their per¬ 
formance may incidentally involve actual trails- 
portation of persons and things, whose carriage 
in other circumstances might lie within its pub¬ 
lic obligation. (Citations.) 

“Thus, in Baltimore & Ohio R. R. Co. v. Voigt, 
supra, it was held that an express messenger 
in charge of express matter, in pursuance of 
the contract between the express company and 
the railroad company, was not a passenger of 
the latter within the meaning of the rule of 
Railroad Co. v. Lockwood, supra; 

His position was one ‘created by an agreement 
between the express company and the railroad 
company, adjusting the terms of a joint busi¬ 
ness—the transportation and delivery of ex¬ 
press matter. His duties of personal control 
and custody of the goods and packages, if not 
performed by an express messenger, would have 
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to be performed by one in the immediate serv¬ 
ice of the railroad company.’ It was clear 
that although the messenger was actually car¬ 
ried on the train, and although the railroad 
company received compensation in connection 
with its contract for the express business, his 
relation to the railroad company was ‘widely 
different from that of ordinary passengers,’ 
and there was no justification for extending the 
doctrine restricting the freedom of contract to 
a case which lay entirely outside the reason 
which supported it.” 

In Railroad Co. v. Lockivood, 17 Wall., at page 91, 
the court said: 

“A common carrier may undoubtedly become 
a private carrier, or bailee for hire, when as a 
matter of accommodation or special engage¬ 
ment, he undertakes to carrv something which 

it is not his business to carry.” 

* 

Under the facts and the law in this case, we submit 
that the plaintiff was not a passenger on train 29 on 
the occasion he was assaulted, but that he was on said 
train as an employee of the Union News Company, 
under a private contract which had been made by the 
News Company with the Southern Railway Company, 
and the defendant was entitled to have the jury in¬ 
structed that bv reason of said contract he should be 
treated and considered not as a common carrier but 
as a private carrier, chargeable only with the exercise 
of ordinary care toward the plaintiff. 
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V. 

Officer Regan, Whom it is Alleged Assaulted the Plain¬ 
tiff, Did Not Occupy a Dual Position Under the De¬ 
fendant at the Time of Said Assault, But Was a 
Public or State Officer, Deriving His Authority From 
the State, Under Which He Was Exercising Police 
Duties Alone, and the Defendant Should Not Be Held 
Responsible For His Acts Committed in the Per¬ 
formance of His Official Duties. 


Under the above heading we will treat the remain¬ 
ing assignments of error Xos. 8 to 14, as they all deal 
with different phases of the same question and involve 
either the refusal of certain prayers requested hy the 
defendant or charges given to the jury hy the trial 
court, concerning the relations of Officer Regan to the 
defendant, and the duties he was required or author¬ 
ized to perform. 

It was alleged in the declaration and testified to by 


plaintiff, that while he was on the station platform at 
Danville, Ya., he was brutally assaulted, knocked down 
and seriously injured hy Officer Regan, and the plain¬ 
tiff claimed that the only excuse for such an assault 
was that Regan had accused him of flirting with a lady 
who was on the train, hut that such accusation was 
false, and that as a matter of fact he was saying good- 
by to a lady and gentleman whom lie had met on the 
train, and who were on their way south. 

Although there were a number of persons on the sta¬ 
tion platform at the time of this occurrence, not one 
single witness was produced to support the story ad- 


vanced by plaintiff in any particular. Not a single 
witness saw plaintiff talking to a lady and gentleman 
in the car, or shaking hands with them and saying good- 
by, or saw any magazines handed out of the window to 
him. Not a single witness substantiates his statement 
that he was knocked down by Officer Regan after being 
taken to task for flirting with a lady on the train, or 
that any of the brutal treatment which he testified to 
in fact occurred, other than that Officer Regan slapped 
him with the back of his open hand, when the plaintiff 
called him a damned liar, and that the officer there¬ 
after arrested Sevmoure for disorderly conduct and 
led him away from the station. 

Aside from the flat denial by Regan himself of the 

plaintiff’s version of the affair, we have in the record 

the testimony of at least four other eyewitnesses to the 
•- %> 

affair, all of whom contradict Sevmoure flatly, and 
whose testimony shows that nothing more occurred on 
the occasion in question than Regan’s slapping the 
plaintiff with his open hand, and leading him away 
under arrest for disorderly conduct, but that even this 
charge was not pressed, and the officer eventually re¬ 
leased his prisoner and allowed him to return to the 
station. Of these four independent eyewitnesses, 
Smith (Rec., p. 28), Tucker (Rec., p. 31), and Hilton 
(Rec., p. 36), had been out of the employ of the defend¬ 
ant from four to five vears before testifying in this 
case, and were engaged in other occupations. The 
fourth witness Hall (Rec., p. 34), was still in the em¬ 
ploy of the Company, but in a different capacity from 
that in which he was engaged at the time of the alleged 
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assault, and Regan himself had not been employed as 
an officer and had other employment for practically five 
years before giving his testimony. There was a sixth 
witness Glidewell who testified to the events in question 
(Rec., p. 2(>), but it may be claimed that he did not see 
everything that occurred from the beginning to the 
end of the affair. 

It seems to us that the testimony of these witnesses 

* 

cannot be read bv anvone without having the conclu- 
sion forced upon them that the claims advanced by 
plaintiff, as to receiving brutal treatment, have been 
grossly exaggerated; that the only assault committed 
by Officer Regan upon the plaintiff was a slap with his 
open hand as a result of his personal resentment of 
the language used toward him by the plaintiff, and that 
the whole affair grew out of, and was solely the result 
of the officer’s efforts to perform ordinary police duty 
in the maintenance of order around the station at the 
time in question. That plaintiff’s run-in with Officer 
Regan was trivial and insignificant is apparent from 
the fact that iie could not remember the date of the 
affair, or come within a month of the actual time of its 
occurrence. In his original declaration he said it oc¬ 
curred on the — day of April, 1918. In his amended 
declaration he said it was April 7, 1918. In his testi¬ 
mony he said he thought it was ‘ 4 about April 7, 1918, 
but am not positive about the date” (Rec., p. 21). 
On cross-examination he said, “The accident was in 
April, 1918” (Rec., p. 24). Neither of the doctors 
who testified produced any record of treating him for 
injuries. Dr. Pyles said, “I cannot say whether it was 
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in 1918 or 1919” (Rec., p. 12). Dr. Crisp recalls that 
in 1918 lie was called downstairs at George Washing¬ 
ton Hospital to treat plaintiff (Rec., p. 13), but on 

cross-examination he could not sav when it was that 

•/ 

plaintiff first came to see him (Rec., p. 15). Plaintiff’s 
other witnesses are equally indefinite, but the records 
of the Union News Company show that during the first 
nine or ten days of April, 1918, Seymoure was working 
for the company in Philadelphia as a news agent on 
the Reading Railroad, and that on April 8, 1918, he 
injured his finger on one of the Reading trains, and on 
May 3, 1918, lie signed a release, and was paid $50 on 
account of said injury (Rec., pp. 44 and 45). The eye¬ 
witnesses of the affair with Regan say that it took 
place in May, 1918 (Rec., pp. 26, 28, 34, 36, 39 and 56). 

In view of all this testimony, one is led to wonder if 
the injuries for which plaintiff is now seeking to hold 
the United States responsible did not in fact take place 
at some other time and under circumstances different 

from those testified to bv him. 

* 

In the course of the trial below, the plaintiff sought 
to confuse and befog the issue by claiming that Officer 
Regan occupied a dual character or relation toward the 
defendant, one as an employee and the other as a police 
officer, and that it was a question of fact for the jury to 
say in which capacity lie was acting at the time of said 
assault. The trial court adopted this view, and not¬ 
withstanding the fact that the record then before the 

court was entirely different from the record of the 

* 

former trial, he instructed the jury, over defendant’s 
objection, as follows (Rec., p. 66): 

8m 
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i ‘The Court of Appeals lias already held upon 
a record which is the same as the present record 
so far as this point is concerned, that Regan was 
primarily a servant of the company, and that 
his duties as a public officer were incidental, and 
it is for the jury to say whether in view of tlie 
dual character which he sustained, that of a 
public officer and an employe of the railway com¬ 
pany, the acts complained of were done in the 
interest and for the benefit of the company, or 
whether he was acting independently of his duty 
to the company. In other words, was he acting 
for the supposed benefit of and as agent of 
the compang in line with his duties and within 
the general scope of his authority? If lie was, 
the defendant is liable for such wrongful acts, 
if you find them to have been committed.” 


We respectfully insist that there is no evidence in 
this case to show that Regan was an employee of the 
defendant, or that he had any duties to perform as an 
agent or employee of the defendant, or that he was 
occupying any dual character in connection with the 
performance of his duties. The fact is that he held 
two appointments as a police officer, one from the 
Corporation of the City of Danville, and the other as 
a special police agent under authority of Section 3944 
of the Virginia Code, and this is the only excuse for 
the statement that he occupied a dual character or 
position toward the defendant. It is also a fact that 
he was appointed a police agent under the Virginia 
statute at the request and expense of the railroad 
company, and his police duties covered the Danville 
Division of the company, but this did not make him an 
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employee of the company. The argument seems to be 
that Regan was a servant or employee assisting the de¬ 
fendant in the performance of some of its proprietary 
duties, and at the same time was a special police officer 
appointed at the request of the defendant, and paid hv 
him, for the purpose of protecting the defendant’s 
property and the preservation of order at the railroad 
station at Danville, while at other times he was acting 
as a city policeman, and therefore it is argued that it is 
a question of fact for submission to the jury for deter¬ 
mination as to which capacity Regan was acting in at 
the time of the alleged assault. 

The only testimony in the record as to Regan’s ap¬ 
pointment and duties is his own testimony found on 
pages 20 and 39 of the record, where he said: 

“I was sworn in as a city policeman by the 
Mayor of the city. I obtained that position be¬ 
fore I obtained the position as a special police¬ 
man to guard railroad property. 1 was a city 
officer about sixty days before I was appointed 
special policeman. As a special policeman I 
was sworn in by the judge of the Corporation 
Court. I continued to hold the position as city 
policeman as well as special officer and made 
arrests in the city as well as on railroad prop¬ 
erty, and I took my prisoners to the city jail, 
whether thev were arrested at the station or in 
the town. I co-operated with the other city 
police in making arrests, and they co-operated 
with me. My duties were police duties, that is, 
dealing with anything constituting a violation 
of the law of the State of Virginia. I have no 
other position with the railroad company except 
officer’s position. I did no other work for the 
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railroad company but police duty. At the pres¬ 
ent time I am employed by the Crook & Bassett 
Furniture Company at Martinsburg, Va.” 

On page 39 of the record he again testified: 

“I was appointed city constable or police 
officer of the city of Danville about a year before 
this occurrence at the station took place in May, 
1918, and after that appointment I was ap¬ 
pointed special police agent under the State law 
for the railroad company. I was at the Danville 
station on the night of the occurrence when train 
29 came in. I was doing police duty, watching 
the property and was about middleway of the 
train. My attention was attracted to the plain¬ 
tiff when he knocked on the window of the train. 
He had just walked up and started to flirt with 
a girl and knocked on the glass window of the 
train and kind of waved his hand at her. I went 
up and told him not to do that.” 

After detailing his controversy with the plaintiff, 
the witness said (Rec., p. 40) : 

“I was going to lock him up for being disor- 
derlv. That is an offense under the ordinances 
of the city of Danville. The place where 1 
slapped Seymoure was something like 200 or 
300 feet away from the spot where he was stand¬ 
ing when he was trying to flirt with the lady in 
the car. I had left that spot and walked down 
the platform and he had followed. At the time 
he called me a damn liar and I had slapped his 
hat off, train 29 had pulled out.” 

The statute under which Regan was appointed 
special police agent was Section 3944 of the 1919 Code 
of Laws of the State of Virginia, which is as follows: 
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“Sec. 3944. The president or any other execu¬ 
tive officer of any railroad company incorpo¬ 
rated by this State may, with the approbation 
of the circuit court of any county or the cor¬ 
poration or hustings court of any city through 
which the road passes or has its chief office, 
appoint one or more police agents, who shall 
have authority in all cases in which the rights 
of such railroad company are involved, to exer¬ 
cise within the State all the powers which can 
be lawfully exercised by any constable or police 
officer for the preservation of the peace, the 
arrest of offenders and disorderly persons, and 
for the enforcement of the laws against crimes, 
and such president or other executive officer 
may remove any such agent at his pleasure; 
provided, that any court giving such consent 
may at any time revoke it. Conductors of rail¬ 
road trains and station and depot agents shall 
be conservators of the peace, and they and each 
of them shall have the same power to make 
arrests that justices have, except that the con¬ 
ductors shall have only such power on board 
their respective trains and on the property of 
their company while on duty, and the agents at 
their respective places of business, and the said 
conductors and agents may cause any person 
so arrested by them to be detained and delivered 
to the proper authorities for trial as soon as 
practicable. ’* 

It will be noted that this statute calls for and grants 
authority to make arrests to two classes of persons. 
The first portion of the statute authorizes the appoint¬ 
ment of police agents who perform no duties other than 
police duties, and who are granted authority to exer- 
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cise within the State all the powers which can be law¬ 
fully exercised by any constable or police officer for the 
preservation of the peace, the arrest of offenders and 
disorderly persons, and for the enforcement of the law 
against crimes. This was the clause of the law under 
which Regan received his appointment. The latter 
portion of Section 3944 provides that conductors of 
railroad trains and station and depot agents shall be 
conservators of the peace, and are given powers to 
make arrests that justices have, except that the con¬ 
ductors shall only have such power on board their 
respective trains and on the property of the company 
while on duty, and the agents at their respective places 
of business. If plaintiff’s arrest had been caused by 
a conductor or station agent presumably exercising 
the authority conferred by this statute upon such 
officials, we concede it might be a question of fact for 
a jury to determine whether, when such an officer 
makes an arrest, the conductor or the station agent 
was exercising the special powers conferred by the 
statute, or was acting for the supposed benefit of and 
as an employee of the company, in the line of his duty, 
and within the scope of his authority. 

Jt was argued by the plaintiff below that because 
Regan’s appointment as police agent under the statute 
above referred to was at the request of the railroad 
company, and for the purpose of guarding railroad 
property particularly, with the right in such officer to 
enter upon said railroad property and make arrests 
thereon when necessary, that these facts were suffi¬ 
cient to prove that the police agent exercising the 
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powers conferred by the statute and none other, was an 
employee of the defendant, capable in law of binding 
the defendant by any of his acts, provided the jury 
should find that the act was within the scope of his 
employment. 

Such a contention is contrary to the great weight of 
authority and decisions of the courts based upon sim¬ 
ilar statutes. The railroad company had no authority 
to employ anybody to make arrests for crimes or 
offenses against either person or property, and it can¬ 
not be logically claimed that because the statute au¬ 
thorizes the appointment of special police agents at 
the expense and request of the corporation, that such 
police agents in performing the duties authorized by 
the statute are employees of the corporation and not 
public officers. The protection of property, the detec¬ 
tion and arrest for crime and the preservation of order 
upon the premises of a quasi public service corporation 
is just as much a public duty imposed upon the State 
as the enforcement or accomplishment of such objects 
within the limits of any city and around private homes. 
That is what we all pay taxes for. It has been held a 
number of times that because a statute requires such 
services to be performed by special police agents at 
the expense of the quasi public corporation, that such 
appointment and the performance of such duties does 
not constitute the officer an employee of the corpora¬ 
tion. We think that the relation of the railroad com¬ 
pany toward police agents appointed under authority 
of a special statute such as above referred to, and with 
the duties and powers therein specified, is the same as 
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that of a municipality toward its policemen; and, 
therefore, the test of the liability of the railroad com- 
pany would be the same as in cases where a munici¬ 
pality had been sued for the acts of its policemen; and 
we know that when said policemen are exercising their 
authority as such, in the enforcement of the laws for 
the protection of persons and property, they are not 
acting as agents of the municipality but as agents of 
the State, engaged in the performance of public and 
governmental duties, and the municipality is not re¬ 
sponsible for their acts. This Court has so ruled with 
reference to municipality liability in the following 
cases: 

Brou n v. I). C., 29 App. D. C., 273; 

D. C. v. Tyrrell, 41 App. D. C., 463; 

Both v. I). C\, 16 App. D. C., 323. 


Xo case involving liability for the acts of a railway 
policeman has been passed upon by this court, but the 
question has been considered several times by the 
lower court and by the old General Term, as to special 
officers and officers of the regular force. 

The cases of Brooks v. Washington Terminal Co., 
Law Xo. 37898; Miller v. Washington Terminal Co., 
Law Xo. 36290; Wells v. Market Co., 19 D. C., 383; 
Crum bine v. Mayor, 2 MacArthur, 378, might be re¬ 
ferred to in this connection. 

Owing to the fact that the Metropolitan Police force 
has never been sufficiently large to permit of the as¬ 
signment of men on the force to the work of patrolling 
specific property and buildings devoted to a public or 
quasi-public use in the District of Columbia, for the 
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protection of the public using the same, and the preser¬ 
vation of good order, the arrest of offenders and dis¬ 
orderly persons in and about the same, the Commis¬ 
sioners have long found it necessary to resort to the 
provisions of law very similar to section 3944 of the 
Virginia Code, referred to in this case, which laws 
were from time to time passed by Congress for the pur¬ 
pose of meeting such a situation. 

The court is referred to sections 375, 376, 377, 379 
and 394 of the Revised Statutes, relating to the Dis¬ 
trict of Columbia as bearing on this subject. These 
sections of the law were later changed by Act of Con¬ 
gress of March 3, 1899 (30 Stats., 1057), under which 
the Commissioners, on application of any corporation 
or in their omi discretion , were given authority to ap¬ 
point special policemen for duty in connection with the 
property of or under the charge of such corporations, 
said special policemen to be paid wholly by the cor¬ 
poration on whose account their appointments were 
made, but to be subject to such general regulations as 
the said Commissioners might prescribe. 

Under the further Act of Congress of February 28, 
1901 (31 Stats. 820), these special policemen possess 
all the powers and authoritv now conferred by law 
upon privates in the Metropolitan Police force, subject 
to such regulations as the Commissioners of the Dis¬ 
trict of Columbia might from time to time prescribe. 

And under the Act of Congress of June 8, 1906 (34 
Stats. 222), it was provided that special policemen and 
additional privates might be removed from office by 
the Commissioners without cause and without trial. 
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When the Union Station, with its vast concourses, 
spaces, terminal area, and yards was established by 
specific act of Congress, the Commissioners found it 
necessary to require that said building and areas 
should be policed by special police appointed under au¬ 
thority of the acts of Congress above mentioned, and 
appointed a number of special officers for that purpose. 

In the Brooks case it appeared that while two of 
these special policemen were patrolling the terminal 
area in the middle of the night, they discovered Brooks 
and another man prowling about the yards in a sus¬ 
picious manner, and they attempted to arrest them. 
When pursued, the men ran away from the yards, but 
returned twice afterwards and were finally caught. 
Not being able to give an account of their presence or 
their movements, the officers decided to lock them up 
and on the way to the patrol box, one of the men broke 
away from the officers and upon refusing to halt was 
shot in the leg and injured, lie sued the Terminal 
Company for damages, but the lower court, after ela¬ 
borate argument and consideration of the statutes and 
the authorities, directed a verdict for the defendant on 
the ground that the officer at the time of the shooting 
was not acting as an agent of the Terminal Company, 
but as a police officer in the performance of police 
duty. 

The Miller case resulted in a similar decision, but 
was a false-arrest case based upon the charge that the 
plaintiff had stolen the property of a fellow employee. 
Xo appeal was taken in either of these cases. 

The case of Wells v. Washington Market Co., 19 


67 


D. C., 385, was an appeal from the lower court to the 
General Term. That was an action against the de¬ 
fendant corporation for false arrest alleged to have 
been made by one Capner, who did in fact occupy the 
position of an employee performing certain work for 
the defendant corporation and was at the time a special 
officer. A lady’s pocketbook had been stolen just out¬ 
side of the market and some one informed Capner that 
the plaintiff, who was standing nearby, was the thief. 
Capner arrested the plaintiff and started to take him 
to a police station, but on the way was informed that 
plaintiff was not the guilty party and released him. 
The evidence showed that Capner’s duties were to col¬ 
lect bills for the defendant from renters of space in 
the market, to see that the regulations of the defendant 
were complied with, and to keep order in the market; 
that he was a special police officer assigned to duty at 
the market, so appointed on the application of the de¬ 
fendant, who paid him his salary, and that it was his 
duty to police the market house. In a very well con- 
sidered opinion Justice Cox said: 

“I suppose that there can be no doubt at all 
that if he (Capner) had been an officer regularly 
employed by the District authorities, and had 
simply been detailed for service at the market, 
the company would not have been in the slight¬ 
est degree responsible for any abuse of his au¬ 
thority as such officer. The only thing that is 
apt to leave some confusion in our minds is this 
dual employment by him, in the character of 
agent of the company, and agent of the public. 
There may be some difficulty in discriminating 


between the two and between the acts lie does in 
one character and in the other, but still there 
is no doubt he can perform some duties in one 
charactter that he cannot in the other. Under 
his authority as a mere agent to keep order and 
collect rents in the market, he certainly has no 
authority to make arrests for crime. He could 
only do that by virtue of his authority as a police 
officer, and acts he does of that description ought 
to be attributed to that character alone in which 
lie could do them. * * * The Commissioners 

had no means at their command to detail and 


pay an officer for special duty at the market, and 
it was reasonable enough that the market com¬ 
pany, if they desired such services, should pay 
the salary of the party employed. They already 
had persons in their employ, an i it was sug¬ 
gested to them by tlie Commissioners that one 
of them could be commissioned, and 1 presume 
his compensation as agent in the discharge of 
his ordinary duties was all the compensation lie 
received. Now, it is true that in such relation 
to the deiendant, the officer perhaps had more 
inclination to show super-serviceable zeal in 
behalf of the interests of the company. Never¬ 
theless, his appointment under these circum¬ 
stances did not change in the slightest degree 


his duties and his responsibility as an officer of 


the Metropolitan Police force, and we consider 


this arrest to have been made in virtue of that 


authority and not as agent of this company, and 
they ought not to be held responsible.” 


The case of Hershey v. O’Neill, *16 Fed., 168, was 
an action for false imprisonment and malicious prose¬ 


cution by a woman who alleged that while in the store 
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of the defendant she was arrested and taken to a sta¬ 
tion house by a special police officer appointed at the 
request of the storekeeper, who paid his salary. Re¬ 
garding the defendant’s responsibility for the special 
officer’s conduct, the court said: 


“Was the court right in holding that the de- 
dendant is not responsible for the acts of Ken¬ 
ney because he was a police officer? Notwith¬ 
standing the able and ingenuous argument of 
plaintiff’s counsel, it is thought that the ruling 
made at the trial should remain unchanged. 
Kenney, under the terms of the act (Laws, 1884, 
chapter 180, sec. 269), was subject to the orders 
of the superintendent of police; was required to 
obey the rules and regulations, general and spe¬ 
cial, of the police board; to conform to its dis¬ 
cipline and wear its dress or emblem. The act 
further provides that a patrolman so appointed 
shall be subject to removal by the board without 
cause assigned and ‘shall possess all the powers 
and discharge all the duties of the police force 
applicable to regular patrolmen.’ Kenney, 
therefore, possessed all the common law statu¬ 
tory powers of constables, except for the service 
of civil process. It was made his duty by law 
at all times to prevent crime and detect and ar¬ 
rest offenders, protect the rights of persons and 
property, or, without warrant, to arrest all per¬ 
sons guilty of violating the law. He was, it is 
true, appointed for duty in the defendant’s 
store and was paid by the defendant. In all 
other respects, so far as this controversy is con¬ 
cerned, he was as much a member of the Metro¬ 
politan force as any policeman. It was the in¬ 
tent and purpose of the law to invest him with 


70 


all the rights, powers, privileges, and immuni¬ 
ties of a regular policeman. If this were not the 
object, if the status of the person so appointed 
remains unchanged, if the relations of master 
and servant still exist, it is not easy to see why 
the act was passed. The provision that the per¬ 
son particularly benefited shall pay the salary 
does not vender nugatory the other provisions 
of the act and deprive the policeman of the 
broad authority expressly delegated. He is not, 
in other words, the mere servant of the person 
who pays him. It is understood that this con¬ 
struction has been placed upon the law by the 
State courts, and it would seem to be more in 
accordance with reason and common sense than 
the opposing theory.” 


To the same effect are: 

Pa. 11. R. Co. v. Kelly, 177 Fed., 189; 

Samuel v. Wauamaker, 95 N. Y. S., 270; 

Tyson v. Baulaml Co., 186 N. Y., 397. 

In the very recent case of Murray v. Payne, Di¬ 
rector General, 273 Fed., 820, the court, in construing 
a statute of New Jersev similar to the Virginia Code 
and our own law, said: 

“In this case Frank Murray brought suit 
against John Barton Payne, Director General 
of Itailroads, to recover damages for the injury 
inflicted upon him by a pistol shot tired by an 
alleged servant of the defendant. The proofs 
show the shooting was done by one Ford, who 
was serving at the time as a railroad policeman, 
in which position he was commissioned by the 
Governor of New Jersey pursuant to the act of 
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that State, known as 4 An Act concerning car¬ 
riers, P. L., 1904, p. 323.’ * * * At the con¬ 

clusion of the proofs, the trial judge gave bind¬ 
ing instructions for the defendant. His action 
in so doing is here assigned for error. * * 

The pertinent decisions construing and applying 
the act are Tucker v. Erie R. R. Co., 69 N. J. L., 
19, and Kraft v. Erie R. R. Co., not reported. 
In the first case the Supreme Court of New Jer 
sey said: ‘It is plain from a reading of the pro¬ 
visions of this statute that, although these men 
we *e appointed on the application of the defend¬ 
ant company, receive their compensation from 
it, and were subject to be divested of their pow¬ 
ers by its act, they were, nevertheless, State of¬ 
ficers, charged with the performance of public 
duties. They were in law police officers—con¬ 
stables—authorized to arrest persons guilty of 
criminal offenses or breaches of the peace, not 
only in cases where the property of the company 
was involved, but in every case where the crime 
was committed or the peace broken within the 
boundaries of any of the counties through which 
the company’s railroad ran. For the proper 
discharge of their official duties, as well as for 
the proper exercise of their official powers, they 
were responsible, not to the defendant company, 
but to the State.’ And in the last case the same 
court said: ‘Under the rule of Tucker v. Erie 


R. R. Co., 40 V. R., 19, the defendant cannot be 
held for his act unless the plaintiff shows that 
his action was instigated by the company or 
some of its officers or employes, and that what 
he did was done as the agent of the company and 
not solely of his own volition as a peace officer.’ 
We think the facts of the present case bring it 
within these rulings. In shooting at the plaintiff 


when lie was running away, Ford acted solely of 
his own volition as a peace officer, and neither 
the defendant Director General nor any of his 
employes were in any way connected with his 
act. In view of these decisions, the court below 
committed no error in giving binding instruc¬ 
tions for defendant.” 


The ease of Adler v. White City Co., 147 Ill. App. 
20, was an action for assault and battery against the 
defendant corporation, which maintained an amuse¬ 
ment park and leased to a hotel company the conces¬ 
sion of selling drinks in a part of the park called the 
Plaza. Plaintilf. was employed by the hotel company 
as a waiter, and a quarrel arose between him and the 
head waiter, Wylie, also employed by the hotel com¬ 
pany. Wylie discharged the plaintiff and called de¬ 
fendant's special policeman and told him to take the 
plaintiff “out of here.” Plaintiff also alleged that 
while in custody the special policeman assaulted him. 
An ordinance of the city of Chicago provided that the 
Superintendent of Police 


“shall have power, on the application of any 
person or persons showing the necessity there¬ 
for, to appoint and swear in any additional num¬ 
ber of special patrolmen to do special duty at 
any fixed place within the city at the charge and 
expense of the person or persons by whom the 
application is made. * * * Persons so ap¬ 

pointed shall conform to and be subject to all 
the rules and regulations governing the police 
force of the city and to such special rules and 
regulations as the General Superintendent may 
make concerning such police patrolmen. They 
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shall possess all the powers, privileges, and 
duties of the regular police patrolmen at the 
places foi which they are respectively appointed, 
and may he removed or discharged from service 
at any time by the Superintendent without as¬ 
signing any cause therefor.” 

The court said: 

44 In this record there is no evidence to show 
that Griebenow and Carr were employed by the 
defendant in any capacity than as policemen, 
or that the defendant had or exercised any con- 
trol over them as policemen or otherwise, or 
that they were charged with, or ever had per¬ 
formed, while in the service of defendant, any 
duties other than those appertaining to the of¬ 
fice of a policeman. * * * The acts of Griebe¬ 
now and Carr were committed without the 
knowledge or direction of any officer or agent 
of the defendant. Their appointment as police¬ 
men by the Superintendent of Police of Chicago, 
although made at the designation of the defend¬ 
ant, and the defendant paid them for their serv¬ 
ices as policemen, did not make them the serv¬ 
ants of the defendant. Tolcliester Beach Co. v. 
Steinmeier , 72 Md., 313; Healey v. Lothrop, 171 
Mass., 263. * * * ” 

Judgment for plaintiff reversed. 


To same effect: 

Niles v. Marshall Field & Co., 218 111. App., 142. 

Bed gate v. Southern Pac. Co., 141 Pac. (Calif.), 
1191, was an action for false imprisonment and mali- 
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cious prosecution. A case of shoes had been stolen 
from defendant’s freight shed, where plaintiff was em¬ 
ployed as a checker and one Newman was employed 
as a trucker. Regan, a detective of the city police 
force, found the shoes at a second-hand store and 
learned that they were being sold for a teamster 
named Classen. Classen pointed out plaintiff and 
Newman as the men who had given the shoes to him. 
Plaintiff was arrested by Regan and Madden, a special 
officer of defendant. He remained in jail for three 
days and later the action against him was dismissed 
by the court. In this case the court said: 

w 


“The defendant had no connection with 
Regan, who was a member of the police force of 
the city and cannot be held responsible for his 
acts, for, as far as appears, he acted on his own 
initiative. Its responsibility, whatever it was, 
is for the acts of Madden alone. His powers 
were those of a peace officer, as will appear from 
the following act of the Legislature under which 
he was appointed: 

“ ‘Sec. 1. The Governor of the State of Cali¬ 
fornia is hereby authorized and empowered upon 
the application of any railroad or steamboat 
company to appoint at his pleasure one or more 
persons designated by such company, and to 
serve at the expense of such company as police¬ 
man or policemen, with the powers of police of¬ 
ficers, and who, after being duly sworn, may act 
as such policeman or policemen upon the prem¬ 
ises, cars, or boats of such company. The com¬ 
pany designating such person or persons shall 
be responsible civilly for any abuse of his or 
their authority. 


“ ‘Sec. 2. Every such policeman shall, when on 
duty, wear in plain view a shield bearing the 
words ‘‘Railroad police’ ’ or “Steamboat 
police,” as the case may be, and the name of the 
company for which he is commissioned.’ Stat¬ 
utes, 1901, page 666. 

“Defendant’s liability, whatever it may be, for 
the acts of Madden does not spring from the re¬ 
lation ot* employe or servant, for he bore no 
such relation to defendant. It has been fre¬ 
quently held under statutes similar to the above- 
quoted that special officers appointed thereunder 
derived all their powers from the appointment 
made by the civil authorities, here by the Gov¬ 
ernor of the State. The authority to make ar¬ 
rests * * * was in terms given by the statute, 
and in no sense can be said to arise from the 
relation of master and servant, or principal and 
agent, existing between the special officer and 
the company at whose application he was com¬ 
missioned: and the fact that he is ‘to serve at 
the expense of such company’ does not affect his 
status as a police officer. The rule of respondeat 
superior has no application where there is no 
evidence tending to show that the company was 
instrumental in causing the arrest or subsequent 
prosecution. The foregoing views are fully sup¬ 
ported by the following cases cited by appellant: 
Adler v. White dtp Construction Co., 147 111. 
App., 20; Samuel v. W anamaker, 95 N. Y. S., 
270; Hershey v. O’Neill, 36 Fed., 168; Wells v. 
Wash. Market Co., 19 D. C., 385; Tolehester 
Beach Imp. Co. v. Steinmeier, 72 Md., 313. 
Other cases are cited in the opinions to like 
effect.” 

“(Syllabus.) A patrolman who is appointed 
and commissioned by the Governor under para- 
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graphs 3427 and 3428, Revised Statutes, al¬ 
though his appointment was upon the applica¬ 
tion of a railroad company, and his salary is 
paid by such company, is a ‘public officer’ deriv¬ 
ing his authority directly from the State and 
his acts will be presumed to have been performed 
in his capacity as such officer until such presump¬ 
tion is overcome by sufficient evidence. 

“A railroad company is not liable for the 
wrongful acts of such officer while acting by 
virtue of his office unless such wrongful acts oc¬ 
curred in the performance of an act which was 
outside of the public duties of a policeman, and 
which was authorized or ratified by such com¬ 
pany. ’ ’ 

N. Y. C. & St. L. R. Co. v. Fieback, 87 
Ohio St., 254; 100 N. E. 889. 

The above case was for damages for an alleged 
illegal assault on the plaintiff, claimed to have been 
committed by the defendant’s servant while patrol¬ 
ling the yards of the defendant as a special police 
officer, and the court, after stating the facts and refer¬ 
ring to the statute under which the special officer was 
appointed, said: 

“We start, then, with the clear presumption 
of the law that the policeman was acting offi¬ 
cially and in the line of his duty.” 

To the same effect: 

McKain v. B. & 0. R. R. Co., 64 S. E., 18 (W. 

Ya.) 

In Healey v. Loth t op, 171 Mass., 263, which was an 
action for assault and battery alleged to have been 
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committed by a special officer while on the premises 
of the keeper of an amusement resort and who had 
been appointed at the request and expense of the 
keeper of said place of amusement, the court held that 
under the statute authorizing such appointment the 
special officer was not the servant of the person at 
whose request he was appointed, and that the statute 
did not create the relation of master and servant so as 
to render the defendant liable for the acts of the officer 
as for a servant. 

To same effect: 

Tolchester Beach Co. v. Steinmeier, 72 Md., 813. 

Perhaps the latest case that can be found on this 
subject is the case of Goldberg v. Central B. Co. of 
N. J-, 117 Atl., p. 479, decided by the Supreme Court of 
New Jersey on June 7, 1922. In that case Goldberg, 
who was a passenger, left the train at Plainfield and 
while passing through the tunnel under the tracks, in 
order to have an excess check for fare paid on the train 
redeemed, claims that he was wantonly assaulted bv 
one Malley, an employee of the railroad company. 
Malley, was a railroad policeman appointed under the 
“Act concerning carriers,” hereinbefore referred to, 
and claimed that Goldberg and his companions were 
disorderly, and that what he did was by way of pre¬ 
serving order about the railway station and train. 
After referring to the fact that a jury might have 
found that Goldberg was still a passenger when as¬ 
saulted, the court said: 


“The question is whether the duty of a rail¬ 
road company to its passengers is superior to 
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the duty of the railway policeman to do his duty 
by way of preserving public peace. The statute 
under which they are now appointed, cited 
above, enacts that they shall possess all the 
powers of policemen and constables in criminal 
cases of the several townships and municipalities 
in counties traversed by the conveyance or route 
of the railway company. One of the duties of 
constables at common law is to preserve the pub¬ 
lic peace. * * * The preservation of the 

public peace is necessarily paramount, and in 
order that a policeman may properly perform 
his duty he must be free of interference by the 
railway company in its effort to exercise the 
high degree of care required for its passengers. 
There can, when it comes to a question of the 
public peace, be no division of authority, and the 
officer representing the sovereignty of the State 
must he substituted so far for the officers of the 
railway company. The result is that the judg¬ 
ment in favor of plaintiff must be reversed.” 


It mav he admitted that there is some conflict in the 
decisions on the question we have just been discussing, 
but the conflict is more apparent than real, due to the 
fact in some cases that the person committing the as¬ 
sault was in truth an employee charged with the per¬ 
formance of duties in addition to, and other than, those 
which he could exercise only as a police officer. In such 
cases a few courts have held it to be a question of fact 
for the jury to say whether or not the man was at the 
time of the assault an employee acting within the scope 
of his employment, and within the line of his duties, or 
was performing purely police duty. In those cases the 
man was in fact an employee, charged with the per- 
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formance of certain duties other than police duties, and 
the court held that the company could not escape liabil¬ 
ity for the act of his employee acting within the scope 
of his employment, simply because the servant pos¬ 
sessed also police powers, and that the question as to 
which capacity he was acting in at the time of the as¬ 
sault was a question for the jury. Such was the situa¬ 
tion in the cases cited on the other side. 

It is also to be noted that the New York State case 
of Sharp v. Erie R. R. Co. y 184 X. Y., 100, is not in ac¬ 
cord with the Federal decision from the same State 


hereinbefore cited. 

The case of Taylor v. N. Y., dc., R. R. Co., 80 X. J. L., 
282, recognizes the rule contended for by us, and laid 
down emphatically in the later case of Goldberg v. 
Central R. R. Co. of N. J., 117 Atl., 479. If it states a 
doctrine contrary to the Goldberg case, it would be held 
as overruled by that case. But we have no quarrel 
with the statements in the Tavlor case that “If rail- 
road policemen, appointed and commissioned under 
the State statute, are employed by the railroad com¬ 
pany, or any other corporation or person, in matters 
aside from their duties under the statute, the principal 
may he answerable for what they do, the same as in 
othes cases of agency.” We say that is not this case. 
Regan was not employed in any matters aside from his 
duties under the statute. He so testified, and no one 
contradicts him. lie was directed by the statute “to 
exercise within the State, all the powers which can be 
lawfully exercised by any constable or police officer 
for the preservation of the peace, the arrest of offend- 
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ors and disorderly persons, and for the enforcement 
of the laws against crimes.” It is not a question 
whether he exercised good or bad judgment in arrest¬ 
ing plaintiff, or in assaulting him for personal reasons 
while lie was in the exercise of his statutory duties. 
The question is, was lie performing his statutory duties 
when this affair took place, or had he stepped aside 
from these and was acting as an employee for the de¬ 
fendant. What he did on the occasion in question was 
certainly not for the protection of the property of the 
defendant; nor was the assault committed for the pro¬ 
tection of a passenger of the defendant, because when 
the assault was committed, the train on which the pas¬ 
senger was riding had left the station (Rec., pp. 29, 35, 
40). If he was acting as an employee, what was he 
doing on behalf of the defendant? In the absence of 
evidence, or conflict of evidence, the jury could not be 
permitted to arbitrarily say that Regan was acting as 
an employee and not in the performance or attempted 
performance of his statutory duties. There was no 
dual employment in this case, no conflict or inter¬ 
mingling of authority or duties, such as to make the 
question one of fact and not one of law for the court. 

We respectfully insist that the testimony in this case 
not only falls short of proving that Regan was an em¬ 
ployee of the defendant upon the occasion in question, 
for and on behalf of the defendant, and in furtherance 
of his business, but that it does show that he was at said 
time engaged solely in the performance of police duties. 
In making the alleged assault, he was not acting under 
the direction of any officer or agent of the company or 
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of the statutory agent of the United States, for the 
protection of the railroad property, and the motive for 
the alleged assault and threatened arrest appear to 
have been either vindication of the law or a desire on 
the part of the officer to avenge insulting language 
used towards him, and in neither of these aspects of the 
case would the defendant be responsible for his acts, 
however unjustifiable they may have been. 

For the reasons hereinbefore set forth, we respect¬ 
fully submit that the judgment of the lower court 
should be reversed. 

GEORGE E. HAMILTON, 

JOHN J. HAMILTON, 

GEORGE E. HAMILTON, Jr., 
EDMUND BRADY, 

HENRY R. GOWER, 

Attorneys for Appellant. 
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(Emirt of Apppala, Statrirt of (Enhimbta 

October Term, 1925. 


No. 4397. 


The Director General of Railroads, Appellant, 

vs. 

Charles J. Seymoure. 


BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF CASE. 

This is an appeal from a judgment in favor of ap¬ 
pellee (plaintiff) who was the victim of an unwarranted 
and brutal assault committed by a special officer of ap¬ 
pellant, acting in the course of his employment, as a 
result of which appellee sustained severe and per¬ 
manent injuries. 

An excellent summary of the facts in this case is 
contained in the opinion of this Court on the former 
appeal, reported in M*ipps. D. C. 316, 317. 

This Court there reversed the trial court for direct- 
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ing a verdict in favor of the defendant at the close of 
the plaintiff’s case and ordered a new trial. 

The same pleading existed in the case at both trials. 

Appellant at this trial introduced testimony tending 
to contradict that offered by appellee as to the cir¬ 
cumstances under which the assault was committed. 
This merelv raised issues of fact for the consideration 
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of the jury. Appellant also introduced in evidence a 
contract between the Southern Railway Company and 
Union News Company, the extent and effect of which 
will be discussed in this brief under part IV. 

ARGUMENT. 

7. Amended declaration alleges substantially same 
cause of action as original declaration. 

The assignments of error numbered one to three are 
in effect that the amended declaration sets up a new 
cause of action from that declared on in the original 
declaration and that consequently the cause of action 
is barred by limitations. If, therefore, the court finds, 
as did the trial court, that the amended declaration 
does not allege a new cause of action but is substan¬ 
tially the same, notwithstanding differences in specifi¬ 
cations, as the original declaration the amendment 
would relate back to the original declaration, and these 
grounds of objection must fail. 

An inspection of the second and third counts of the 
original declaration and the amended declaration 
shows that they declare upon the identical cause of ac¬ 
tion; namely, an assault committed by defendant’s 
agent acting on his behalf and in the due course of 
employment. 
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The second count of the original declaration charged 
as follows: 

“While the said plaintiff was in, about and upon 
a certain railroad station in the city of Danville, 
state of Virginia, where the trains of the said de¬ 
fendant received and discharged passengers, and 
as the said plaintiff had a right to be, the agents, 
servants and employees of the said defendant, 
while acting within the scope of their authority, 
and while acting for and on behalf of the said de¬ 
fendant in and about the performance of their 
duties for and on behalf of the said defendant, and 
while acting for the said defendant, made a violent 
and vicious assault upon the plaintiff,” etc. 

The third count of the original declaration charges 
that 


“the agent, servant and employee of the said 
defendant, acting within the scope of their duties 
as such agents, servants and employees of the 
said defendant, and while acting for and on behalf 
of the said defendant, wrongfully made a violent 
and vicious assault upon the said plaintiff,” etc. 

The amendment to the declaration, styled the fourth 
count, filed March 28, 1922, without objection, and 
before the first trial of this cause, alleged with more 
particularity the circumstances out of which the assault 
arose. 

It alleges as follows (R. 4): 

“And whereas, at the time and place aforesaid, 
the plaintiff, by the invitation of said defendant, 
had been conveyed on one of its said interstate 
trains from the District of Columbia to the said 
station at Danville, Virginia, and had just alighted 
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from said train and was lawfully upon and about 
its said premises, as he had a right to be, 

And, thereupon it became and was the duty of 
said defendant to use due and proper care not only 
to safely carry said plaintiff on its said trains and 
terminal stations but also to protect said plaintiff 
while on said premises as aforesaid, from all in¬ 
jury, violence, negligence and ill treatment at the 
instance of said defendant, its agents and em¬ 
ployees, in the course of its business as aforesaid, 
Yet, said defendant disregarding its duty to 
said plaintiff in the premises, and in violation 
thereof, maintained and employed as aforesaid, 
incompetent and reckless employees, and said 
defendant, by its agents, servants and employees, 
acting within the scope of their employment and 
authority, and while acting for and on behalf of 
said defendant, wantonly made a violent and 
vicious assault upon the person of said plaintiff.” 

The allegations bv wav of introduction and detailed 
explanation in the amended declaration showing how 
appellant happened to be at the place where the assault 
occurred, did not change the nature of the cause of 
action, which was the same as that alleged in the 
original declaration; namely, damages for an assault 
committed upon him by defendant’s agent. 

The same facts would establish liability under both 
the original and amended declaration and they both 
claim for the same act the same sum of damages. 
There was nothing inconsistent in their allegations 
and each had the same basis for ultimate recovery. 

As this court said in Stevens vs. Saunders, 34 Apps. 
D. C. 321, 332, 

“The purpose of the statute is to give the de¬ 
fendant early notice that damages are to be sought 
from him and the nature and scope of the claim. 
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Such being the object of the statute, the plaintiff’s 
right of recovery ought not to be defeated by a 
too technical construction of an amended declara¬ 
tion. 

Beasley v. Baltimore & P. R. Co., 27 App. 
D. C. 595, 6 L. R. A. (N. S.) 1048; 

District of Columbia v. Frazer, 21 App. D. C. 
154 158 • 

Texas & P. R. Co. v. Cox, 145 U. S. 593, 36 L. 
ed. 829, 12 Sup. Ct. Rep. 905. 

The statute of limitations cannot be pleaded to an 
amendment which merely varies the descriptive allega¬ 
tions of matter alleged by way of inducement, if it 
could not have been pleaded to the original complaint. 

Neubeck vs. Lynch, 37 Apps. D. C. 576, 

Seaboard Air Line R. R. Cp. vs. Renn, 241 U. S. 
294 (60 1. ed. 1009), 

Atlantic R. R. Co. vs. L a - wl, 164 U. S. 396 (41 
1. ed. 486), 

Mo. Rwy. Co. vs. Wulf, 226 U. S. 576 (57 1. ed. 
363), 

Williams vs. Saife & Sons Co., 227 Fed. 926, 

Brown vs. Erie R. Co. 176 Fed. 547, 

Patello vs. Allen-West Co., 131 Fed. 681, 

Cin. R. R. vs. Gray, 101 Fed. 631, 

Western Union Telegraph Co. vs. Way, 83 Ala. 
542. 

The cases cited by appellant involved facts that are 
easily to be distinguished from those of the case at 
bar and do not conflict with the foregoing principles. 

Thus, the case of Union Pacific R. Co. vs. Wyler, 
158 U. S. 285, 295, was one in which the original action 
was brought under the common law of master and 
servant, and after the statute of limitations had run, 
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an amended complaint was filed setting forth a lia¬ 
bility based on a statute of the State where the injury 
occurred abolishing the doctrine of master and ser¬ 
vant ; which of course, was a change in the cause of 
action. 

Later the Supreme Court, in the case of Seaboard 
Air Line vs. Renn, supra, held that an amendment 
showing employment in interstate commerce which 
brought the case under the Federal Employers’ Lia- 
bilitv Act did not amount to the statement of a new 
cause of action, although the original complaint did not 
distinctlv state that the cause of action arose under 
the Federal Statute. 

Martin vs. Pittsburgh Rwy. Co. 26 L. R. A. (n. s.) 
1221, was a case in which the original declaration al¬ 
leged decedent’s death when struck by a street car 
while crossing a public street and the amended declara¬ 
tion claimed he was in the act of boarding the street 
car when it suddenly started and threw him. 

In "Westover vs. Hoover, 48 L. R. A. (n. s.) 
984, also cited by appellant, the original declaration 
alleged a master’s liability for failure to provide a safe 
place to work, while the amended declaration alleged 
that plaintiff was working for an independent con¬ 
tractor and received injuries by reason of defendant’s 
negligence as invitors on their premises. 

In the case at bar the amended declaration based the 
right of action upon the same cause, namely the un¬ 
warranted assault, and does not allege that plaintiff 
was at the time of the assault a passenger. On the 
contrary it alleges merely that plaintiff “had just 
alighted from said train and was lawfully upon and 
about its said premises as he had a right to be.” 

Appellant contends that the original and amended 
declaration differ in the status of plaintiff as invitee in 
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one instance and as a passenger in the other, and the 
gist of his claim under these assignments is summar¬ 
ized at page 11 of his brief, as follows: 

i i If, in fact, the defendant was a common car¬ 
rier and the plaintiff a passenger at the time of 
the assault, then the plaintiff was entitled to all 
the rights, privileges and immunities growing out 
of that contractual relation, and the defendant 
was required to exercise the highest degree of care 
of his protection.” 

The strongest proof that the amended declaration 
did not base liability on the theory that the relation of 
carrier and passenger existed between the parties at 
the time of the assault so as to require of defendant 
“the highest degree of care for his protection,” is 
found in the record which plainly shows that no such 
claim was made and that the case was not submitted 
to the jury upon that theory. 

Despite the contrary inferences to be drawn from 
the language used in appellant’s brief, the Court’s 
charge did not instruct the jury that plaintiff was a 
passenger at the time of the assault, nor did the court 
instruct the jury that defendant was required to exer¬ 
cise “the highest degree of care for his protection,” 
nor does the declaration specify plaintiff as “a 
passenger.” 

The record shows that the court submitted the case 
to the jury on the theory that the defendant was re¬ 
quired to exercise only reasonable care toward the 
plaintiff and at no time in the charge (there being no 
prayers submitted on behalf of the plaintiff) did the 
court instruct the jury that the defendant owed the 
plaintiff that high degree of care which a common car¬ 
rier owes to its passengers. At the top of page 66 of 
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the record appears the court’s charge on this point 
as follows: 

“It was the duty of the defendant to use due 
and proper care; that is reasonable care, to 
protect him at that time and place from all injury, 
violence and ill-treatment at the instance of the 
defendant, and its agents or employees, while act¬ 
ing in the course of the defendant’s business.” 

It is accordingly submitted that the amended declara¬ 
tion did not change the cause of action. 

77. This action was not barred by the statutes of 
limitations . 

It follows from the foregoing citations that the 
amended declaration not claiming a new cause of ac¬ 
tion but being a more detailed statement of the original 
cause of action, it cannot be asserted that the re¬ 
covery is in violation of Section 206-A of the Transpor¬ 
tation Act of February 28th, 1920, providing for the 
bringing of actions within two years from that date. 

Appellant next claims that because the suit was 
originally filed November 25, 1919 against “the Di¬ 
rector General of Railroads,” it was not a suit against 
the United States and did not confer jurisdiction of 
the Court over the cause of action because appellant 
claims on page 24 of his brief that General Order No. 
50 “in effect since October 28, 1918, provided that 
causes of action arising under the Federal Control Act 
should be brought against the person occupying the 
office by name and not otherwise.” 

Appellant overlooks the fact that General Order No. 
50 was amended January 11, 1919 (before the filing of 
this action) by the passage of General Order No. 50-A 
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made by Walker D. Hines, then Director General of 
Railroads, which provides that actions “ shall be 
brought against the Director General of Railroads, and 
not otherwise;” in other words the language of the 
original order No. 50-enacted by Director General 
McAdoo that the action ‘ 4 shall be brought against 
William G. McAdoo, Director General of Railroads, 
and not otherwise” was changed during General 
Hines’ administration, and, therefore, when this action 
was originally brought November 25, 1919 against the 
“Director General of Railroads,” it was properly 
brought in accordance with the order then in force; 
and the summons in the original cause was served by 
the United States Marshall “on the defendant, W. H. 
Hines, Director General of Railroads, personally, De¬ 
cember 1, 1919.” Appellant makes no denial of this 
fact in his brief. 

Thereupon, the said defendant Hines appeared in 
the cause, by his attorneys, filed general pleas (but no 
plea in abatement); the case was tried, and the former 
appeal prosecuted by defendant, and the retrial had, 
and this appeal now taken. 

Furthermore, on March 29, 1922, before the first 
trial, on motion duly made, without objection, the then 
incumbent of the office of statutory agent who had been 
appointed March 28, 1921, James C. Davis, was sub¬ 
stituted to be defendant in this action and continued in 
this cause until his resignation, and the appointment 
of Andrew W. Mellon, who has since been substituted 
in this court as party appellant. 

The substitution of Davis for Hines was authorized 
by Section 206-D of the Act of February 28, 1920, 
terminating Federal control, which reads: “All ac¬ 
tions pending at the termination of Federal control 
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shall not abate by reason of said termination, but may 
be prosecuted to final judgment, substituting the agent 
designated by the President under sub-title A. 

And further by Section “I” of the Act of March 3, 
1923, amending Section 206-A of the Act of 1920 and 
providing that ‘ 4 orders for substitutions made before 
this amendment by courts are hereby validated.” 

The chronological history of these statutes and 
General Orders concerning carriers under Federal 
control is contained in the case of Vassau vs. Northern 
Pacific R. Co. 221 Pac. 1069, cited by appellant, in 
which an action was filed September 12, 1921, against 
the Railway and James Barton Payne as Director 
General, although Payne was not then the Director 
General and had been succeeded by Davis since March 
28, 1921. Davis was not substituted until February 
4, 1922, and in the meantime there had been no service 
of process on either Payne or Davis. The Court in its 
opinion, at page 1071, refers to the fact that General 
Order 50 issued October 28, 1918, was amended by 
General Order 50-A on January 11, 1919, after Hines’ 
appointment. 

The other cases cited by appellant are also cases in 
which the Director General who was sued was not 
holding that office at the time the action was filed or 
had no notice of the action. p^ c 

Thus, Davis, Director, vs. Griffith, 229 fed-. 499 was 
an original action against Payne as agent, after Payne 
had vacated the office and Davis succeeded him, and no 
service was ever made or attempted on Davis and 
judgment by default had been entered against him 
without service of process or notice. APp. 

Putsch vs. Director General, 52 Calif.^650 was an 
action brought after the termination of Federal con- 
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trol against the Director General instead of against 
the statutory agent appointed by the President, under 
the Act terminating Federal control and it was not 
attempted to make the agent a party defendant until 
after the statute of limitations had run against the 
action. 

Mo. Pacific R. R. vs. Ault, 256 U. S. 554, 561, cited 
at page 24 of appellant’s brief, was an action under 
State statute to recover a penalty against the railroad 
in which a default judgment was recovered, and later 
the Director General joined as a party defendant, and 
the Supreme Court held that the Federal Control Act 
of March 21, 1918 did not make the Director General 
liable for statutory penalties for violation of State 
laws. 

It is, therefore, quite evident upon the record in this 
case and in the light of the statutes and General Orders 
then in force, that this action was properly filed and 
the substitutions correctly made. 

111. Action was not barred under D. C. Code. 

Appellant next claims that the cause of action under 
the original and amended declaration is barred under 
the District Code and cite the case of Priest vs. Hudson 
R. R. Co., 40 How. Prac. 456, in which a brakeman as¬ 
saulted plaintiff, but the rule in this jurisdiction was 
announced in Lisner v. Hughes, 49 Apps. D. C. 40, 
which was also an action for assault against a master 
for the act of a servant. 

This court there said: 

4 4 What therefore, is the proper form of action 
for the recovery of damages from a master for 
an assault by his servant! The rule is well 
stated in Steamboat Co. v. Housatonic R. Co., 24 
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Conn. 40, 63, Am. Dec. 154, which was an action 
for trespass vi et armis against a master and 
servant. The Court, after pointing out that the 
master is liable for the tortious acts of his servant 
done in the performance of the master’s business 
and within the scope of the general authority con¬ 
ferred (see Axman v. W. G. Light Co., 38 Apps. 
D. C. 150) as well as for similar acts done by his 
express direction said: 

‘But the remedies applicable to these several 
injuries are entirely different. In the former 
case he is liable only in an action upon the case, 
founded upon the negligence of the servant in 
the performance of the master’s lawful business; 
whereas in the latter case he is liable in an ac¬ 
tion of trespass caused by the act of the servant. 
But his liability to be sued in trespass does not 
rest at all upon the relationship of master and 
servant, which exists, but upon the fact that the 
act complained of was done by his express di¬ 
rection and command, and so in reality, as well 
as in law, is his own act, though done through 
the instrumentality of another. A man shall not 
be made a trespasser against his will, though he 
may be made liable in an action on the case for 
the negligence of the servant, while engaged in 
the business of the master, however contrary to 
the master’s wishes such negligence may be.’ ” 

This action was for assault by an agent of defendant, 
not for a personal assault or one “done by his express 
direction” and the three year limitation for case ac¬ 
tion within which the action was brought under the 
original declarations (counts 2 and 3), accordingly 
applies. The lower court so ruled in sustaining a 
demurrer to the plea of limitations to these counts and 
to that ruling appellant did not except (R. 4-7). 
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Accordingly, decisions in other jurisdictions upon 
the particular wording of the statutes there involved 
are immaterial. 

IV. The relation of passenger and common carrier, 
whether it existed or not between the plaintiff and de¬ 
fendant at the time of the alleged assault> is imma¬ 
terial under the evidence and instructions of the trial 
court in this case. 

The substance of appellant’s complaint under this 
assignment is at page 53 of its brief in the concluding 
language: 

“ Under the facts and the law in this case, we 
submit that the plaintiff was not a passenger on 
train 29 on the occasion he was assaulted * * * 
and the defendant was entitled to have the jury 
instructed that by reason of said contract he 
should be treated and considered not as a common 
carrier but as a private carrier, chargeable only 
with the exercise of ordinary care toward the 
plaintiff. ’ 9 

A conclusive answer to this contention is that the 
trial court did in fact so charge the jury, namely the 
duty only of reasonable care (R. 66) and the relation¬ 
ship of passenger and carrier was not the basis on 
which the case was submitted to the jury, or on which 
the verdict was rendered. 

Upon the former appeal this court intimated that 
the relation of passenger and carrier existed under the 
evidence then, but at that time the record showed only 
plaintiff’s testimony, but at this trial the appellant 
introduced the contract between the Southern Railway 
Company and the Union News Company and nothing 
more, and now claims that the mere production of that 
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contract without any testimony to show its connection 
or relation to the facts of this case, altered plaintiff’s 
status. 

No testimony whatever was offered to connect up 
this contract by proper assignment or otherwise with 
the appellant in this action, namely, the Director Gen¬ 
eral of Railroads; nor was any evidence offered by the 
defendant to show that the right, license and privilege 
of selling books, fruit, etc., applied to this particular 
train on which the appellee had been conveyed from 
Washington, because an examination of the contract 
(R. 48) will show that on certain trains this contract 
or privilege did not apply except by special permission 
of the traffic manager or officer of the Railway Com¬ 
pany, and no such specials permission appears to have 
been given in this case. 

It will be further noticed by an inspection of this 
contract that while the railroad agrees to ‘ 4 furnish 
unto the News Company free transportation over their 
respective lines to such newsboys of the News Com¬ 
pany as the News Company may designate, and for 
the newspapers and wares to be sold by such news¬ 
boys” (R. 49) the contract in fact provided that the 
railroad company was paid by the News Company a 
percentage, namely 20% of the gross revenue of the 
News Company from its sales made in pursuance of 
said agreement, with a guaranteed minimum revenue 
to the Southern Railroad of Seventy-four thousand 
dollars ($74,000) per annum (R. 49, 50); so that, in 
fact, the transportation was not free transportation 
but coupled with a service and revenue to the railroad 
company. 

Said contract further provided that the News Com¬ 
pany should indemnify and save harmless the railroad 
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company from all claims accruing to any person by 
reason of loss or injury to the News Company, any of 
its employees, or any other persons, either in person 
or estate, and arising out of the exercise of the privi¬ 
lege hereby granted to the News Company, or suffered 
by any person while travelling upon any transporta¬ 
tion issued or granted by the Railway Companies, or 
any of them, for account of the News Company under 
the terms of this agreement, howsoever such loss or 
injury may result” (R. 51-52); and attached to the 
contract is a bond signed by the News Company in the 
penal sum of Eighteen thousand dollars ($18,000) to 
indemnify and save harmless the railway company 
under said contract from any claims made against it. 

It, therefore, appears from the record in this case 
that the loss, if any, falls directly upon the News Com¬ 
pany, which fact may account to some extent for the 
highly colored testimony of its General Manager, re¬ 
ferred to in appellant’s brief. 

No proof was offered to show that appellee had any 
personal knowledge of this contract, or was a party to 
it, or was a party to any contract with the Union News 
Company, except that he was employed to sell its 
merchandise on a commission basis. 

So far as the merits of this controversy are con¬ 
cerned, the mere introduction of the aforesaid contract 
can have no legal significance with respect to the facts 
of this case, nor did the appellant offer to prove any 
other facts. 

It is respectfully submitted that the fact that ap¬ 
pellee was working for a company that had a contract 
with the railroad company, but to which contract he 
was not a party, does not alter his status. 

The contract in terms did not exempt the railroad 
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from liability for personal injury to the News Com¬ 
pany’s employees but merely contained the covenant 
to indemnify on behalf of the News Company. 

Further, it was not claimed in this case, or any evi¬ 
dence offered to show that Seymoure had any contract 
with the Union News Company whereby he waived 
claim for damages for injuries as against the News 
Company or the railroad. 

This exact question was decided in the case of B. 
& O. R. Co. vs. Duke, 38 Apps. D. C. 164, 170. 

In that case Duke, employed while a minor, as a 
helper, by the Express Company, had later been pro¬ 
moted to the position of driver and train guard, and 
acted as train guard. Before entering the employment 
of the Express Company he signed a contract releas¬ 
ing all claim against the Express Company for injuries 
in the course of the employment, and agreeing to in¬ 
demnify the Express Company against any such claim 
and ratifying any such agreement the Express Com¬ 
pany made with any transportation line. 

It also appeared that the Express Company had 
a contract with the railroad to carry the express 
messengers free of charge, and, whereby the express 
company was to indemnify the Railroad for any claims 
against it in consequence of injury to the employees 
of the express company. 

This Court held that Duke’s original contract with 
the Express Company was terminated when he changed 
his employment from helper to driver and that he was 
no longer bound by its waiver provisions, nor by the 
provisions on the pass furnished him; this court 
saying: 

“This pass was not issued as a gratuity, but 
upon consideration moving from the express com- 
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pany to the carrier. The case is not ruled, there¬ 
fore, by Northern P. R. Co. v. Adams, 192 U. S. 
440, 48 L. ed. 513, 24 Sup. Ct. Rep. 408, and 
Boering vs. Chesapeake Beach R. Co. 193 U. S. 
442, 48 L. ed. 742, 24 Sup. Ct. Rep. 515, but rather 
by Blatcher v. Philadelphia, B. & W. R. Co. 31 
App. D. C. 385, 16 L. R. A. (N. S.) 991; New York 
C. R. Co. v. Lockwood, 17 Wall. 357, 21 L. ed. 627; 
Chamberlain v. Pierson, 31 C. C. A. 157, 59 U. S. 
App. 55, 87 Fed. 420; Kennev v. New York C. & H. 
R. R. Co., 125 N. Y. 422, 26 N.E. 626. Here, as in 
the case last cited, the contract between the ex¬ 
press company and the common carrier does not 
in unmistakable language provide an exemption 
from liability for the negligence of the carrier’s 
employees. Here, as there, the contract between 
the carrier and the express company may be read 
not as releasing or preventing an action by 
employees of the express company against the 
carrier for injuries sustained by reason of the 
negligence of the carrier, but rather as an agree¬ 
ment to indemnifv the carrier in the event of such 
an action. Moreover, there is nothing in the 
record warranting an assumption that Duke knew 
of the terms of the contract between the express 
company and appellant. Of course, as we have 
said, under the terms of Duke’s original contract, 
by which he agreed, in consideration of his em¬ 
ployment, to assume all risks incident thereto, and 
to ratify all agreements between his employer and 
common carriers exempting such common carriers 
from liability for injuries sustained by him, he 
could not have recovered; but, as we have said, 
that contract was no longer in force at the time of 
his injury.” 


The dissenting opinion in that case was based solely 
on the ground that the ratification and waiver executed 
by Duke in his application for employment was most 
comprehensive and was not terminated by the change 
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in the nature of his employment with the Express 
Company. 

Both the opinion and dissenting opinion in that case 
support the principle that would apply under the evi¬ 
dence in the case at bar; namely that a mere contract 
of indemnity between carrier and employer as to which 
the employee is not a party, in the absence of any 
contract of waiver or release between employer and 
employee, cannot affect the employee’s status. 

The cases cited by appellant are plainly different. 

Neville vs. Gulf Company, 252 S. W. 483, was a case 
in which the news agent had a contract with his em¬ 
ployer assuming all risks of injury, and releasing all 
claim against employer and railroad company. The 
court there said: “All said parties were free to con¬ 
tract as their judgment might deem to their respective 
interests.’’ In the case at bar, Seymoure did not con- 
tract away his rights, and they could not be affected 
or impaired by any contract of indemnity between the 
news agent and the carrier, as to which he had no 
knowledge. 

Santa Fe Co. v. Grant, 228 U. S. 177, also cited by 
appellant, was an action by the Grant Construction 
Company against the Railway to recover damages for 
loss of its property by fire while in the course of 
transportation on the Railway, and it appeared that 
a contract existed between the Railway and Construc¬ 
tion Company to transport the property under an ex¬ 
press agreement that the Railway should assume no 
obligation or risk in case of accident or damage to men 
or supplies (p. 184). The question in that case was 
whether the railway as against the Construction Com¬ 
pany was acting as a common carrier or private car¬ 
rier, and the Court held that as the Railway was acting 
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as a private carrier as to the Construction Company 
it could exempt itself by express agreement from lia¬ 
bility for negligence. 

Griswold v. N. Y. & N. E. R. R. Co., 53 Conn. 371, 
was a case in which a sixteen year old boy, employed 
by a restaurant-keeper at a railway station to sell 
sandwiches on trains at the station used a free pass 
containing a condition that the railway company would 
not be liable for injuries arising by reason of its 
negligence. The boy at the time he was killed was 
travelling on the train under the pass for his private 
purposes and not on any business for his employer. 
The railway company had no interest in the restaurant, 
received no revenue from it, and had assumed no 
obligation to carry the boy over the road except in¬ 
cidentally as an accommodation to its customers. The 
facts were so different as to require no further com¬ 
ment, but it will be noted that the court expressed the 
opinion that even a person travelling on a free pass, 
if it were given for a valuable consideration, would 
have the same rights as a passenger for hire. 

It may be that appellee was entitled to claim under 
the evidence in this case that he was a passenger in 
the legal sense of that term and, therefore, entitled to 
the high degree of care which a carrier owes its 
passengers, but whether or not his legal status was 
that of a passenger at the time the assault was com¬ 
mitted, appellee claimed no special privileges or im¬ 
munities by reason of it but was content to submit the 
case on the general principles of the duty of any de¬ 
fendant to one lawfully upon premises as against the 
unjustifiable assault of an agent acting on defendant’s 
behalf, namely the duty of reasonable care. 

Therefore, the argument of appellant has no founda- 
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tion in fact. Not only does the record show that the 
case was submitted to the jury only on the theory of 
reasonable care and not otherwise, but the record 
further shows that it was conceded that the plaintiff 
by the invitation of the defendant had been conveyed 
on one of its trains from the District of Columbia to 
Danville and had just alighted from the train, and was 
lawfully upon the premises. The Court so stated in 
its charge as follows (R. 65): 

“ There is no question of fact, as I understand 
it, with regard to the first allegation, or respecting 
the operation of the road and the maintaining of 
stations by the defendant, nor in the allegation 
that it did have employes and special officers and 
railway detectives w T ho were empowered by it to 
guard its property and enforce its rules and 
regulations. There seems to be no question in the 
case—I understand there is none—that the plain¬ 
tiff by the invitation of the defendant had been 
conveyed on one of its trains from the District of 
Columbia to the City of Danville and had just 
alighted from the train and was lawfully upon 
and about those premises.” 

No exception was taken by appellant to that portion 
of the charge. 

In other w T ords, it w T as conceded that plaintiff w r as 
by the invitation of the defendant lawfully upon the 
premises, and under that theory the defendant w 7 ould, 
as a matter of law, ow T e him the duty of reasonable 
care (which w^as the duty charged) whether acting as 
a common carrier or private carrier so far as he was 
concerned, and whether plaintiff was a passenger or 
invitee. It is, therefore, apparent that the subject to 
which appellant’s main argument is addressed, is im¬ 
material upon the record in this case. 


« 
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Appellant cannot charge reversible error where he 
has not been prejudiced by the instruction given; in 
other words he cannot complain because appellee did 
not receive as favorable a charge as he was entitled 
to ask. 

Hughes vs. Hayman, 4 Apps. D. C. 444, 

Posey vs. Hanson, 10 Apps. D. C. 496, 

Raub vs. Carpenter, 17 Apps. D. C. 505. 

V. Whether Regan, at the time of the assault was 
acting as a city policeman, or as agent of appellant on 
liis behalf, was an issue of fact under the previous 
decision of this court, properly submitted to the jury. 

This court has already decided that question on the 
former appeal and at this trial the justice presiding 
followed the language of this court in a carefully 
worded instruction, which plainly told the jury that if 
the assault was committed maliciously for personal 
reasons or in the performance of his duties as a city 
officer, or otherwise than in the course of defendant’s 
business and in its behalf, there could be no recovery. 
Attention is invited to the record, pages 66 and 67 
covering that part of the court’s charge on this 
question. 

Appellee sees no reason for a reargument of this 
question, as the law has been settled by the previous 
ruling of this court, despite the efforts of appellant to 
reargue this question with a citation on the same line 
of cases contained in its brief on the former appeal. 

The Court’s attention is invited to the fact that 
pages 64 to 78 inclusive of appellant’s brief are a 
verbatim insertion of pages 15 to 28 inclusive of the 
brief tiled by him on the former appeal in this case. 
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Suffice it to say that the uniform weight of authority 
is that the railroad is liable for an assault committed 
by a special officer, even though he is also a police 
officer of the State, the distinction being drawn between 
an action, such as this, for assault and actions for 
false imprisonment where an arrest is involved. 

In any event the jury found the fact at issue in 
fspvor of the appellee. 

CONCLUSION. 

F_i^ ^he foregoing reasons it is respectfully sub- 

mitt^jL that the trial court did not commit error, and 
* *, 

that the judgment herein should be affirmed. 

Alvin L. Newmyer, 
Milton W. King, 
Attorneys for Appellee. 



